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Mill Valley, CA 94941
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Attorneys for Class Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ALAMEDA

LISA L. CONNELL, an individual, on behalf
of herself, and on behalf of all persons
similarly situated,

Plaintiffs,

VS,

SUN MICROSYSTEMS, INC, a Delaware

Corporation with its principal place of business

in California, and Does 1 to 100

Defendants.
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Case No. RG06252310
CLASS ACTION

FOURTH AMENDED COMPLAINT FOR
DAMAGES, RESTITUTION, AND
INJUNCTIVE RELIEF:

(1) FAILURE TO PAY OVERTIME
COMPENSATION IN VIOLATION OF
CAL. LAB. CODE §§ 510, 515.5, 1194

AND 1198;

(2) FAILURE TO PROVIDE MEAL AND
REST PERIODS IN VIOLATION OF

CAL. LAB. CODE §§ 226.7 AND 512;

(3) UNFAIR COMPETITION IN
VIOLATION OF CAL. BUS. & PROF.
CODE § 17200 ef seq.;

(4) PENALTIES PURSUANT TO CAL.

" LAB CODE § 2699; and

DEMAND FOR A JURY TRIAL
Complaint filed: January 25, 2006

Trial date: Nfém l] HI_L_EJ,A

FOURTH AMENDED COMPLAINT FOR DAMAGES AND INJUNCTIVE RELIEF

Case No, RG06252310
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STATEMENT OF THE CASE
L This class action is brought on behalf of LISA L. CONNELL, individually, and

on behalf of a putative class of hundreds or thousands of present and former employees
employed in California by defendant Sun Microsystems, Inc. (hereinafter “SUN”) who have
been misclassified by SUN as exempt from overtime wages, as well as other benefits and
protections of non-éxempt employees under the law. _

2. Beginning prior to the alleged class period, SUN has engaged in a practice of
labeling as “engineering jobs™ all of its employees who work with computers in any manner
which involves even a modicum of skill or learning related to computer sofiware or hardware.
SUN has paid and treated all of these workers as if they are “exempt” employees — exempt from
overtime, meal and rest breaks, and other state and federal laws — even though most of them are
non-exempt under the Jaw. |

JURISDICTION AND VENUE

3. This Court has jurisdiction over this action pursuant to Cal. Civ. Proc. Code §
410.10. The action is brought pursuant to Cal. Civ. Proc. Code § 382, Cal. Civ. Code § 1781 et
seq. PLAINTIFF brings this action on their own behalf, and on behalf of all persons within the
Class as hereinafter defined.

4. Venue is proper in this Court pursuant to Cal. Civ. Proc. Code §§ 395 and 395.5
because the injuries to the persons complained of herein occurred in the County of Alameda.

CLASS DEFINITION

5. The PLAINTIFF CLASS (“the CLASS”) is defined as:

All persons employed by SUN as a Technical Support Engineer
or System Support Engineer, or any other job title used for the same job
function as either of those job titles, in California, at any time during the
period January 25, 2002 through July 28, 2006.

GENERAL ALLEGATIONS
6. All allegations in this Complaint are based upon information and belief except for
those allegations which pertain to the PLAINTIFF named herein and her counsel. Each

allegation in this Complaint either has evidentiary support or is likely to have evidentiary support

)
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after a reasonable opportunity for further investigation and discovery. Plaintiff seeks an
injunction enjoining such conduct by SUN in the future and a monetary award for all those class
members who have been economically injured by SUN’s past conduct. To the extent equitable
tolling operates to toll claims by the CLASS against Defendants, the class period should be
adjusted accordingly.

7. PLAINTIFF is informed and believes, and on that basis alleges that SUN, as a
matter of corporate policy, practice and procedure, and in violation 6f the applicable California
Labor Code (“Labor Code”) and Industrial Welfare Commission (“IWC”) Wage Order
Requirements, intentionally and knowingly misclassified workers as exempt. SUN does so

arbitrarily and without regard to SUN’s realistic expectations or the actual overall requirements

of the job. In addition to the Technical Support Engineer and System Support Engineer job titles

specifically alleged in the class definition, SUN systematically misclassified other job titles as

exempt in order to avoid the payment of overtime wages.

g SUN does not apply the applicable legal criferia for exempt status to the activities

of class membefs in its systematic misclassification scheme. In particular, SUN bases its
misclassification of ihese employees on the purported “complexity” of the job; or the employee’s
“discretion” to choose from among many acceptable methods of performing their jobs which is
merely an exercise of choice by a skilled worker, not independent judgment on matters of
significance; or on the potentially serious consequences that might ensue should the worker
commit an error or mistake. These are the sole bases upon which SUN classifies such workers as
exempt. In fact, none of these pretexts for exempt classification are recognized under the law.

9. PLAINTTFF is also informed and believes that SUN has intentionally and
deliberately created numerous job levels and a multitude of job titles to create the sﬁperﬁ cial
appearance of hundreds of unique jobs, when in fact, these jobs can be easily grouped together
for the purpose of determining whether they are exempt from overtime wages. PLAINTIFF is
informed and believe that one of SUN’s purposes in creating and maintaining this multi-level job
classification scheme is to create a roadblock to discovery and class certification for all
employees similarly misclassified as exempt. SUN has uniformly misclassified these employees
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as exempt and denied them overtime wages and other benefits to which non-exempt employees
are entitled in order to unfairly cheat the competition and unlawfully profit.

10.  PLAINTIFF is informed and believes that SUN maintains records from which the
Court can ascertain and identify by job title each of SUN’s employees who have been
systematically misclassified as exempt as a matter of SUN’s corporate policy, practices and
procedures. PLAINTIFF will seck leave to amend the complaint to include additional job titles
for misclassified workers when such titles have been identified through discovery.

CLASS ALLEGATIONS

11, PLAINTIFF LISA L. CONNELL is and, at all material timnes mentioned herein,
was an individual who resides in the County of Alameda, California and was and still is
employed in a job titled Technical Support Engineer by defendant SUN in the County of
Alameda. Ms. Connell, solely on the basis of her job title, was misclassified by SUN as exempt,
without regard to SUN’s realistic expectations and actual overall requirements of the job. Ms.
Connell suffered an economic injury as the result of her misclassification by SUN as exempt in
that she worked during the class period more than eight (8) hours a day and more than forty (40)
hours a week but did not receive overtime compensation as required by law. SUN also failed to
provide Ms. Connell with statutorily required meal period and rest period breaks during the
class period.

12, The California Legislature has commanded that “[ajny work in excess of eight
hours in one workday and any work in excess of 40 hours in any one workweek ... ...shall be
compensated at the rate of no less than one and one-half times the regular rate of pay for an
employee.” (Lab. Code §510(a).) The Industrial Welfare Commission (IWC), however, is
statutorily authorized to “establish exemptions from the requirement that an overtime rate of
compensation be paid...for executive, administrative, and professional employees, provided
[inter alia] that the employee is primarily engaged in duties that meet the test of the exemption,

fand] customarily and regularly exercises discretion and independent judgment in performing

those duties...” (Lab. Code §510(a).)
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13.  This class action meets the statutory prerequisites for the maintenance of a class
action as set forth in California Code of Civil Procedure § 382, in that:

(a) = The persons who comprise the CLASS are so numerous that the joindér of
all such persons is impracticable and the disposition of their claims as a class will benefit the
parties and the Court;

(b)  Nearly all factual, legal, statutory, declaratory and injunctive relief issues

that are raised in this Complaint are common to the CLASS and will apply uniformly to every

member of the CLASS,;
(c) The claims of the representative PLAINTIFF is typical of the claims of

each member of the CLASS. PLAINTIFF, like all other members of the CLASS, was
systematically misclassified as exempt and sustained economic injuries arising from SUN’s
violations of the laws of California.- PLAINTIFF and the members of the CLASS were and are
similarly or identically harmed by the same unlawful, deceptive, unfair and pervasive pattern of
misconduct engaged in by the Defendants of sysiematically misclassifying as exempt all
Technical Support Engineers and Sysiem Support Engineers solely on the basis of their job title
and without regard to SUN’s realistic expectations and actual overall requirements of the job.
System Support Engineers perform activities so similar in all relevant and material respects that
the class representative can fairly and adequately represent such workers and typicality and
commonality requirements for class certification will be easily met.

(dy  The representative PLAINTIFF will fairly and adequately represent and
protect the interest of the CLASS, and has retained counsel who are competent and experienced
in class action litigation. There are no material conflicts between the claims of the representative
PLAINTIFF and the members of the CLASS that would make class certification inappropriate.
Counsel for the CLASS v;rill vigorously assert the claims of all Class Members.

14.  In addition to meeting the statutory prerequisites to a class action, this action is

properly matntained as a class action pursuant to Cal. Code of Civil Procedure § 382, in that:
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(@  Without dlass certification and determination of declaratory, injunctive,
statutory and other legal questions within the class format, prosecution of separate actions by
individual members of the CLASS will create the risk of:

1) Inconsistent or varying adjudications with respect to individual

members of the CLASS which would establish incompatible standards of conduct for the parties

opposing the CLASS; or,
2) Adjudication with respect to individual members of the CLASS

which would as a practical matter be dispositive of interests of the other members not party to
the adjudication or s;ubstantially impair or impede their ability to protect their interests.

(b)  The parties opposing the CLASS have acted or refuse to act on grounds
generally applicable to the CLASS, thereby making appropriate class-wide relief with respect to
the CLASS as a whole in that the Defendants systematically misclassified as exempt all
Technical Support Engincers and System Support Engineers solely on the basis that their jobs
have been arbitrarily labeled “engineering jobs”, and System Support Engineers without
considerations of SUN's realistic expectations and actual overall requirements of the job, which
involve no exempt activities whatsoever;

(¢)  Common questions of law and fact exist as to the members of the CLASS
and predominate over any question affecting only individual members, and a class action is
superior to other available methods for the fair and efficient adjudication of the controversy,

including consideration of:

1) The interests of the members of the CLASS in individually

controlling the prosecution or defense of separate actions;

2) The extent and nature of any litigation concerning the controversy

already commenced by or against members of the CLASS;

3) The desirability or undesirability of concentrating the litigation of

the claims in the particular forum;

4)  The difficulties likely to be encountered in the management of a

class action; and,
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) The basis of SUN misclassifying PLAINTIFF and the Class as

exempt by job title, without reference to their actual work.

15.  This Court should permit this action to be maintained as a class action pursuant to

California Code of Civil Procedure § 382 because:

() The questions of law and fact common to the CLLASS predominate over
any question affecting only individual members;

(b) A class action is superior to any other available method for the fair and
efficient adjudication of the claims of the members of the CLASS;

(¢)  The members of the CLASS are so numerous that it is impractical to bring
all members of the CLASS before the Court;

(d) | PLAINTIFF, and the other CLASS members, will not be able to obtain
effective and economic legal redress unless the action is maintained as a class action;

_ {e)  Thereis a community of interest in obtaining appropriate legal and

equitable relief for the common law and statutory violations and other improprieties, and in

obtaining adequate compensation for the damages and injuries which SUN’s actions have

inflicted upon the CLASS;

) There is 2 community of interest in ensuring that the combined assets and
available insurance of SUN is sufficient to adequately compensate the members of the CLASS
for the injuries sustained;

(g)  SUN has acted or refused to act on grounds generally applicable to the

CLASS, thereby making final class-wide relief appropriate with respect to the CLASS as a

whole; and
(h)  The members of the CLASS are readily ascertainable from the.business

records of SUN. The CLASS consists of all SUN’s Technical Support Engineers and System
Sup'port Engineers. SUN, as a matter of law, has the burden of proving the basis for the
exemption as to cach and every Technical Service Engineer and System Support Engineer. To
the extent that SUN has failed to maintain records sufficient to establish the basis for the
exemption (including but not Himited to, the employee’s job duties, wages, and hours worked) for
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any Technical Service Engineer or System Support Engineer, SUN is estopped, as a matter of
law, to assert the existence of the exemption.
DEFENDANTS

16.  PLAINTIFF is informed and believe, and based upon that information and belief
alleges that Defendant SUN, at all times during the class period was a Delaware Corporation
with its principal place of business in the State of California. SUN isthe current employer of
PLAINTIFF Lisa Connell and is or was the current and/or former employer of the putative
CI1.ASS members during the class period. SUN systematically, failed to pay overtime
compensation to members of the CLASS as a2 matter of corporate policy, practice and procedure.

17.  The true names and capacities, whether individual, corporate, subsidiary,
partnership, associate or otherwise of defendant Does 1 through 100, inclusive, are unknown to
PLAINTIFF who therefore sue these defendants by such fictitious names pursuant to Cal. Civ.
Proc. Code § 474. The PLAINTIFF will seek leave to amend this Complaint to allege the true
names and capacities of Does 1 through 100, inclusive, when they are ascertained.

18.  PLAINTIFF is informed and believes, and based upon that information and belief
alleges, that the defendants named in this Complaint, including Does 1 through 100, inclusive,
are responsible in some manner for one or more of the events and happenings that proximately
cauged the injuries and damages hereinafter alleged.

19.  PLAINTIFF is informed and believes, and based upon that information and belief
alleges, that the defendants named in this Com‘plaint, including Does 1 through 100, inclusive,
are, and at all times mentioned herein were, the agents, servants, and/or employees of each of the
other defendants and that each defendant was acting within the course of scope of his, hers or its
authority as the agent, servant and/or employee of each of the other defendants. Consequently,
all the defendants are jointly and severally liable to the PLAINTIFF and the other members of
the CLASS, for the losses sustained as a proximate result of Defendant’s conduct. .

THE CONDUCT

20.  PLAINTIFF LISA CONNELL was hired by defendant SUN on or about April 17,

2000 in a job titled Technical Support Engineer and is presently employed by SUN in the same

7
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capacity. Ms. Connell’s job duties are to provide second level computer support for customers,
apply her knowledge to fix both hardware and software problems the customer may be dealing
with as a resuit of the customer’s use of SUN products, often in conjunction with other products,
which requires her to consult with customers on both their software and hardware specifications.
When applicable, PLAINTIFF escalates such problems to the next level of technical support
engineers. During the class period, Ms. Connell as a Technical Support Engineer was classified
by SUN as exempt from overtime pay and worked more that eight (8) hours a day and more than
forty (40) hours a week during the class period. In addition, Ms. Connell was not provided with
meal or rest period breaks during the class period. System Support Engineers have, for all
relevant and material purposes, the same job functions as Technical Support Engineérs and were
victims of the same wrongful and illegal conduct. |

21.  Considerations such as the SUN’s realistic expectations for the job titled
Technical Support Engineer and the actual overall requirements of the job titled Technical
Support Engineer are susceptible to common proof, as are those of System Support Engineer.

22, Defendant SUN systematically misclassified, as exempt PLAINTIFF and all other
members of the CLASS solely on the basis of their job title and without regard to SUN’s realistic
expectations and actual overall requirements of the job. Consequently, PLAINTIFF and the
other members of the CLASS were uniformly and systematically exempted from payment for
overtime wages for hours worked in excess of eight hours per day and/or forty hours per week
during the class period.

23.  Industrial Welfare Commission Wage Order No. 4, sets forth the requirements
which must be satisfied in order for an employee to be lawfully classified as exempt. Although
wrongfully classified by SUN as exempt at the time of hire and thereafter, PLAINTIFF, and all

other members of the similarly- situated CLASS, are not exempt under Industrial Welfare

Commission Wage Order No. 4.

24, Accordingly, and despite the fact that PLAINTIFF, and the other members of the
CLASS, regularly worked in excess of 8 hours a day and 40 hours per week, they did not reccive

overtime compensation and as a result suffered an economic injury.

8
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25.  Inaddition, under Cal. Lab. Code §§ 226.7 and 512, PLAINTIFF and other
members of the CLASS, were required to be provided with meal and rest period breaks each
workday. SUN failed to provide PLAINTIFF and other members of the CL.ASS with the
statutorily required meal and rest period breaks during the Class Period which has caused
additional economic injuries to PLAINTIFF and other members of the CLASS.

FIRST CAUSE OF ACTION

For Failure To Pay Overtime Compensation
[Cal. Lab. Code §§ 510, 515.5, 1194 and 1198]
(By PLAINTIFF and the CLASS and Against all Defendants)

26.  PLAINTIFF, and the other members of the CLASS, reallege and incorporate by
this reference, as though fully set forth herein, paragraphs 1 through 21 of this Complaint.

27.  Cal. Lab. Code § 510 provides that employees in California shall not be employed
more than eight {(8) hours in any workday or forty (40) hours in a workweek unless they receive
additional compensation beyond their regular wages in amounts specified by law.

28.  Cal. Lab. Code § 1194 establishes an employee’s right to recover unpaid overtime
compensation, interest thereon, together with the costs of éuit, and attorneys fees. Cal. Lab.
Code § 1198 states that the employment of an employee for longer hours than those fixed by the
Industrial Welfare Commission is unfawfuil.

29, SUN has intentionally and uniformly designated certain employees as “exempt”
employees, by their job title and without regard to SUN’s realistic expectations and actual
overall requirements of the job, including PLAINTIFF and the other members of the CLASS.

This was done in an illegal attempt to avoid payment of overtime wages and other benefits in

violation of the Cal. Lab. Code and Industrial Welfare Commission requirements.

30.  In particular, the Industrial Welfare Commission Wage Order No. 4 and Labor
Code §515 sets forth the requirements which must be complied with to place an employee in an
exempt category. For an employee to be exempt as a bona fide “executive,” all the following

criteria must be met and SUN has the burden of proving that:

9
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(a)  The employee’s-primary duty must be management of the enterprise, or of
a customarily recognized department or subdivision; and,

(b)  The employee must customarily and regularly direct the work of at least

two (2) or more other employees; and,

(¢)  The employee must have the authority to hire and fire, or to command
particularly serious attention to his or his recommendations on such actions affecting other
employees; and,

| (d)  The employee must customarily and regularly exercise discretion and
independent judgment; and,

(¢)  The employee must be primarily engaged in dutics which meet the test of
exemption.

No member of the CLASS was or is an executive because they all fail to meet the requirements

of being an “executive” within the meaning of Order No. 4.

31.  For an employee to be exempt as a bona fide “administrator,” all of the following

criteria must be met and SUN has the burden of proving that:

(a) The employee must perform office or non-manual work directly related to

management policies or general business operation of the employer; and,

(b)  The employee must customarily and regularly exercise discretion and

independent judgment; and,

(¢) . The employee must regularly and directly assist a proprietor or an exempt

administrator; or,

(d)  The employee must perform, under only general supervision, work

requiring special training, experience, or knowledge, or,

{(e) The employee must execute special agsignments and tasks under only

general supervision; and,

() The employee must be primarily engaged in duties which meet the test of

exemption.
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No member of the CLASS was or is an administrator because they all fail to meet the

requirements for being an “administrator” under Order No. 4.

32.  The Industrial Welfare Commission, ICW Wage Order No. 4, at section

(D(A)(3)(h), at Labor Code § 515, and Cal. Lab. § 515.5 also set forth the requirements which

must be complied with to place an employce in the “professional” exempt category. For an

employee to be “exempt” as a bona fide “professional”, all the following criteria must be met

and SUN has the burden of proving that:

(a)  Theemployee is primarily engaged in an occupation commonly

recognized as a leamed or artistic profession. For the purposes of this subsection, “leamed or

artistic profession” means an employee who is primarily engaged in the performance of:

1)

2)

3)

Work requiring knowledge of an advanced type in a field or
science or learning customarily acquired by a prolonged course of
specialized intellectual instruction and study, as distinguished from
a general academic education and from an apprenticeship, and
from training in the performance of routine mental, manual, or
physical processes, or work that is an essential part or necessarily
incident to any of the above work; or,

Work that is original and creative in character in a recognized field
of artistic endeavor, and the result of which depends primarily on
the invention, imagination or talent of the employee or work that is
an cssential part of or incident to any of the above work; and,
Whose work is predominately intellectual and varied in character
(as opposed to routine mental, manual, mechanical, or physical

work) and is of such character cannot be standardized in relation to

a given period of time.

(b}  The employee must customarily and regularly exercise discretion and

independent yjudgment; and.

11

FOURTH AMENDED COMPELAINT FOR DAMAGES AND INJUNCTIVE RELIEF Case No. RG06252310




0 =~ & th B W N

o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

(c)  The employee earns a monthly salary equivalent to no less than two (2)
times the state minimum wage for full-time employment. No member of the CLASS was orisa

professional because they all fail to meet the requirements of being a “professional” within the

meaning of Order No. 4.

For an employee to be “exempt” as a bona fide “professional” with respect to the requirements

for a computer software employee, all the following criteria must be met and SUN has the

burden of proving that:

()  The employee must primarily perform work which is intellectual or
creative and that requires the exercise of discretion and independent judgment; and,

(b)  The employee is primarily engaged in duties which consist of one or more

of the following:

1) the application of systems analysis techniques and procedures,

including consulting with users, to determine hardware, software, or system functional

specifications;

2) the design, development, documentation, analysis, creation, testing
or modification of computer systems or programs, including prototypes, based on and related to

user or system design specifications;

3) the documentation, testing, creation or modification of computer
programs related to the design of the software or hardware for computer operating systems; and,
(c)  The employee must be highly skilled and proficient in the theoretical and
practical application of highly specialized information to computer systems analysis,
programming and software engineering. A job title shall not be determinative of the
applicability of this exemption; and,
(d  The employee's hourly rate of pay is not less than forty-one dollars ($

41.00), or the annualized full-time salary equivalent of that rate, provided that all other

' requirements of this section are met and that in each workweek the employee receives not less

than forty-one dollars ($ 41.00) per hour worked. This is the rate which is adjusted by the DLSR
on October I of each year to be effective on January 1 of the following year by an amount equal
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