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This Joint Stipulation of Settlement and Release (“Stipulation of Settlement™) is made
and entered into by and between Plaintiffs Donna Louie, Valerie Stringer. Mark Steele. Dan
Royse, Julie Teague, and Jerahmeel Capistrano (“Plaintiffs” or “Class Representatives™), and
Defendant Kaiser Foundation Health Plan, Inc. (*Defendant™), and is subject to the terms and
conditions hereof and the approval of the Court. Plaintiffs and Defendant are referenced
collectively herein as “the Parties.”

1. Although this Settlement Agreement is being filed for approval within the laWsuit
entitied Donna Louie v. Kuaiser Foundation Health Plan, Inc., Case No. 08 CV 0795 IEG RBB, it
is actually for the settlement of three related pending class actions, referred to collectively as *“the
Class Actions™

a) On October 4, 2007, Valerie Stringer filed a complaint in Alameda
Superior Court entitled Falerie Stringer v. Kaiser Permanente, et. al., Case No.
RG 07349734, Stringer alleged wage and hour claims on behalf of a putative
class of Product Specialists and Business Application Consultants (*BACs™) who
worked on the KP Health Connect project in California. Stringer’s central
allegation was that Product Specialists and BACs had been misclassified as
exempt,

b) On November 13, 2007, Plaintiffs Mark Steele, Dan Royse. Julie Teague,
and Jerahineel Capistrano filed a complaint in the U.S. District Court for the
Northern District of California entitled Mark Steele, et al. v. Kuiser Foundation
Health Plan. Inc., Case No. 3:07-cv-05743. The Sieele Plaintiffs also alleged
wage and hour claims on behalf of a putative class of Produci Specialisis and
BACs who worked on the KP Health Connect project in California asserting
essentially the same exempt misclassification claims. In accordance with the
terms of this agreement, the Sreele action has been dismissed without prejudice,
¢) On May 1, 2008. Donna Louie. filed a complaint in the U.S. District Court
for the Southern District of California entitled Donna Louie v. Kaiser Foundation

Health Plan. Inc.. Case No. 08 CV 0795 IEG RBB. Louie alleged similar claims.
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but on behalf of a class of Site Support Specialists (a different position) who
worked on the KP Health Connect project in California and also allegedly had
been misclassified as exempt,

2. The parties have agreed that these class actions are related and have settled them

collectively. Accordingly, for purposes of this settlement agreement, a *“Class Member™ shall be

defined as follows:

“All persons who, at any time between October 4, 2003 and preliminary
approval of the settlement, worked for Kaiser Foundation Health Plan, Inc.
in California in connection with KP HealthConnect in the positions of
Product Specialist, Business Application Coordinator (“BAC™) or Site
Support Specialist.™

The “Class Members™ in the aggregate. who do not opt-out, shall also be referred to herein as the
“Settlement Class.”

3. The parties agree to the designation of Qualls & Workman, Sanford, Whittles &
Heisler, LLP, Law Offices of Grant E. Morris, Blumenthal & Nordrehaug, and United
Employees Law Group as class counsel for the Settlement Class.

4. On May 13, 2008, the Parties participated in a mediation before Anthony Piazza
which is now over. That mediation resulted in a tentative settlement of the lawsuit, subject to
Court approval. The parties have signed a memorandum of understanding, and arc now entering
into a more detailed, formalized scttlement agreement to submit to the Court for approval.

5. For purposes of settling the lawsuit, the Parties conditionally stipulate and agree
to class certification for settlement purposes only. Defendant contends that the facts do not
justify class certification under governing legal standards. C onsequently, a “Settlement Class”
has been established for purposes of administration and resolution of this matter only. It is not,
and should not be construed, as any admission of fact or law in this matter or any other matter
that class certification is appropriate.

6. Defendant denies any lability or wrongdoing of any kind associated with the
claims alleged in the lawsuit. Defendant contends, among other things, that it has complied at all
times with the California Labor Code. and that Product Specialists. BACs. and Site Support

Specialists at all times qualified for exempt status under California and federal law,
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7. Plaintiffs believe they have filed meritorious actions and that class certification is
appropriate. Plaintiffs contend that Defendant violated California’s wage and hour laws and that
this case is appropriate for class certification as the requisites for class certification can be
satisfied in this case and that the case is appropriate to certify as a class action under California
law,

8. Release of Claims and Covenant Not to Sue. Each meniber of the Settlement
Class, regardless of whether that member submitted a timely claim, will release Kaiser and any
parent, subsidiary, affiliate, predecessor or successor, and all agents, employees, officers,
directors and attorneys thereof, from any and all claims, debts, liabilities, demands, obligations,
guaréntees, costs, expenses, attorney’s fees, damages, action or causes of action contingent or
accrued for, or which relate to, the classification of Class members as exempt employees under
any federal, state or local law, the nonpayment of or failure to record overtime under any federal,
state or local law, the failure to pay penalties under the California Labor Code (including without
limitation penalties under Labor Code sections 203, 558 or otherwise), including without
limitation to. all claims arising under the FLLSA, the California Labor Code or Business &
Professions Code (including Section 17200), or the Wage Orders of the California Industrial
Welfare Commission; claims for restitution and other equitable relief, liquidated damages,
punitive damages, waiting time penalties, penalties of any nature whatsoever. any other benefit
claimed on account of unpaid overtime, or attorneys” fees and costs, whether known or
unknown, during the Settlement Period. arising from the factual allegations of the Class Actions.

This release shall not include claims based on factual allegations that were not asserted with the

Class Actions,

0. This settlement provides for a claims made process requiring Defendant to make a
payment of FIVE MILLION FOUR HUNDRED THOUSAND DOLLARS ($5.400.000) that
shall be referred to herein as a Gross Fund Value ("GFV™). which shall represent the maximum
of all payments Defendant shall make toward the settlement of this action and this GFV shall be
used to cover all payments of class claims. administration costs. attorney’s fees and costs. and
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enhancement awards. The payments are not being made for any other purpose and shail not be
construed as compensation for purposes of determining eligibility for any health and welfare
benefits or unemployment compensation. Defendant shall pay, in addition to the Gross Fund
Value, any appropriate and lawfully required employer payroll taxes owing on the portion of the
Gross Fund Value that is allocated to wages and that are not covered by the reversionary funds,
all of which will be first used to pay the Defendant’s employer payroll taxes, with the balance to
be distributed pro-rata to Participating Class Members who submit valid ¢laims on a proportional
basis. The parties agree 1o allocate 70% of any amounts paid to class members as wages, and the
remainder to non-wages (penalties) reportable on a form 1099.

10. The Net Fund Value (“NFV™) will constitute the portion of the GFV remaining
after PAGA Payments, Court -approved attorneys’ fees and costs, administration costs, and
incentive awards described herein are subtracted from the GFV.

1. After deduction from the GFV of the allocated PAGA Payments, projected costs
of administration, class representative enhancements, potential attorney fees and attorneys’ costs
if all class members filed claims. the NFV will be available for distribution to the Settlement
Class. Those persons who timely submit a valid Claim Form are “Participating Class Members.™
Each Participating Class Member will be allocated a pro rata share of the NFV based on the

formula set forth below in paragraph 12-d.

TERMS OF SETTLEMENT

12, NOW, THEREFORE, in consideration of the mutual covenants, promises, and
warranties set forth herein, the Parties agree, subject to the Court’s approval, as follows:
a. Itis agreed by and among the Plaintiffs and Defendant that the Class
Actions and any claims. damages, or causes of action arising out of the
disputes that are the subject of the Class Actions. be settled and
compromised as between the Settlement Class and Defendant, subject

to the terms and conditions set forth in this Stipulation of Settlement

and the approval of the Court.
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b. Settlement Date: The Scttlement date (“Effective Date™) shall be the

date of final approval if no objections are filed to the settlement. If
Settlement objections are filed and overruled, and no appeal is taken of
the final approval order, then the effective date of final approval shali
be sixty-five (65) days afier the trial court enters final approval. If an
appeal is taken from the Court’s overruling of objections to the
Settlement, then the effective date of final approval shall be twenty
(20) days after the appeal is withdrawn or after an appellate decision
affirming the final approval decision becomes final.

C. Initial Reductions from GFV

1) PAGA Payments: The Parties allocate a total of THIRTY-THREE
THOUSAND THREE HUNDRED THIRTY THREE DOLLARS
AND THIRTY-THREE CENTS ($33,333.33) to a PAGA
Settlement Fund. Defendants agree to establish a segregated
PAGA Settlement Fund from the Gross Settlement IFund consisting
of a maximum of $33,333.33. Labor Code section 2699(i) requires
that any settlement under this scction is distributed as follows:
75% to the State’s LWDA for enforcement of labor laws and
education of employers and 25 % 1o aggrieved employees.
Therefore, $25,000 will be paid 1o the State. The remaining
$8.333.33 will be distributed on a pro rata basis to Qualified
Claimants, as defined in paragraph 14(c) (the "PAGA Award™). In
this regard. the PAGA Award will be determined by calculating
the aggregate number of workweeks cach Class Member was
employed by Defendant as a Product Specialist. BAC. or Site
Support Specialist and shall be determined by reference to

Defendant’s payroll records.
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2) Attorney’s Fees: In consideration for settling this matter and in
exchange for the release of all claims by the Settlement Class, and
subject to final approval, Defendant agrees, Class Counsel may
petition the Court for an award that would yield them up to one
fourth of all amounts paid into the GFV to compensate and
reimburse Class Counsel for all of the work already performed by
Class Counsel in this case, all of the work remaining to be
performed by Class Counsel in documenting the Settlement,
securing Court approval of the Settlement, making sure that the
Settlement is fairly administered and implemented, and obtaining
dismissal of the Class Actions. Separate from this award for
attorney’s fees, Class Counsel shall be entitled to recover up to
ONE HUNDRED THOUSAND DOLLARS ($100,000) for their
reasonable litigation costs. Should the Court approve a lesser
percentage or ‘amount of fees and/or costs then the amount that
Plaintiffs ultimately seek, then the unapproved portion or portions
shall be reallocated to the NFV. Pursuant to the provisions of
Paragraph 18 herein, the Claims Administrator shall issue the
attorneys’ fees checks to Class Counsel distributing 60% of said
fees to Qualls & Workman, Sanford, Whittles & Heisler, LLP, and
Law Offices of Grant E. Morris and 40% to Blumenthal &
Nordrehaug and United Employees Law Group, P.C.

3) Administration Costs: The partics have selected CPT Group as

Claims Administrator in this action. CPT Group has agreed to
perform all necessary class administration duties for a fee not to
exceed Fifty-Thousand Dollars ($50,000). This administration
duty shall include without limitation, mailing notices. claim forms

and exclusion forms, performing address updates and verifications
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4)

Calculation of Participating Class Members® Share of the NFV

as necessary prior to the first mailing, mailing reminder postcards,
deficiency letters, performing a single skip trace on any returned
mail, and the calculation, processing, and mailing of all class
member settiement checks and tax forms (including W-2s and
1099s) to the Class Members and tax authorities. All
administration costs shall be taken from the GFV,

Class Representative Incentive Awards: Class counsel will request

that the Court approve an incentive award not to exceed Twenty-
Five Thousand Dollars ($25,000) per class representative, for
distribution to each of the Plaintiffs in the Class Actions as the
named class representatives, in addition to their entitled share of
the NFV as a Class Member. Defendant will not oppose this
request. Should the Court approve incentive awards to Plaintiffs in
an amount less than that set forth herein, the unapproved portion
shall be reallocated to the NFV. The named Plaintiffs shall
execute a gencral release of all claims up to and including the date

of preliminary approval.

D

Payments to Participating Class Members as a Group: Each

member of the Settlement Class who returns an approved claim
form will be entitled to a share of the NFV. To the extent that
Class Members opt out or members of the Settlement Class fail to
submit a valid Claim Forms so as to become a Participating Class
Member their share of the NFV shali not revert to the Defendant
but rather shall first be used to pay the employer’s share of payroll
taxes with the balance then being redistributed to the Participating
Class Members as part of the NFV available for distribution. The

distribution of this excess unclaimed pottion of the NFV aver and
8
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above the amount required to cover the emplover share of payroll
taxes shall be proportional to each class claimant’s original
provisional share of the NFV,

2) Payment to Each Individual Participating Class Member: The

class shall be broken into a BAC/Product Specialist Subclass and a
Site Support Specialist Subclass. The portion of the NFV to pay
claims shall be divided so that 40.74% of the fund is allocated to
the Site Support Specialist subclass and 59.26% is allocated to the
BAC/Product Specialist subclass. The Claims Administrator shall
initially determine each Class Members’ share of the NFV. The
initial calculation shall determine the total number of work weeks
of each Class Member for the Class Period between October 4,
2003 and the date of preliminary approval and then dividing each
Class Members applicable work weeks by the total of all the
applicable work weeks for that employees’ subclass to get a
percentage of the NFV to be allocated 1o the Class Members as
their share under the initial calculation. Where employees worked
in both subclasscs, the administrator shall perform a separate
calculation for their share in derived from work in cach subclass.
For purposes of this calculation. a “workweek™ shall be defined as
the total number of payroll hours the employee worked during the
class period in a Product Specialist, BAC, or Site Support
Specialist position. divided by 40. The final calculation of the total
number of work wecks for the Class shall be determined for the
Class Period trom October 4. 2003 and the date of preliminary
approval. The Claims Administrator shall advise counsel for both
Parties as to the final calculation of 1otal work weeks. The final

calculation shall first determine the correct GFV and the NFV are
9
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properly calculated. Next the Participating Class Members shall be
allocated their prorated share of the available NFV using the
tormula sct forth herein above. To the extent that this amount
reallocates any non-reversionary amount to these Participating
Class Members that amount shall first be used to pay employer’s
share of payroll taxes for the Participating Class Member.

13. Funding and Payout of Settiement

a Settlement Funding Deadline: Within fifteen (15) business days of

preliminary approval by the Court , Defendant will deposit money in an
amount equal to the Gross Fund Value into an interest-bearing account,
through the Claims Administrator. The interest accrued will become part
of the GFV 1o be distributed pursuant to the formulas provided in
Paragraph 12. The effective date shall be the date of final approval if no
objections are filed to the settlement. If objections are filed and overruled,
and no appeal is taken of the final approval order, then the effective date
of final approval shall be sixty-five (65) days after the trial Court enters
final approval. If an appeal is taken from the Court 's overruling of
objections to the settlement, then the effective date of final approval shall
be twenty (20) days after the appeal is withdrawn or after an appellate
decision affirming the final approval decision becomes final, If the
“effective date™ of fina] approval eventually occurs, then the interest
earned on this deposit wili be included in the Net Fund Value. If final
approval is denied, or final approval is reversed on appeal, then Defendant
is entitled to prompt return of the principal and all interest accrued.

b. Settlement Payout Timetable: Within fifleen (15) business days of the

“effective date™ of {inal approval of the scttlement. the Claims

Administrator will pay all claims. and Court -approved attorney’s fees,

10
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Miscellaneous Provisions re Settlement Funds:

costs, and enhancement payments. No money will be distributed unless

and until the effective date of final approval occurs.

a.

Tax Treatment of Claim Share Portion of Settlement Payments: Of the

amount to be paid to Class Members, 70% is allocated to wages and 30%
is allocated to interest and penalties. The Claims Administrator will be
responsible for all required withholdings. Each Class Member will
receive an IRS Form W-2 from the Claims Administrator for his or her
portion of the amount treated as wages and will be responsible for
correctly characterizing this compensation for tax purposes and for
payment of any taxes owing on said amount. Each Class Member will
recetve an IRS Form 1099 from the Claims Administrator for his or her
portion of the amount treated as interest and penalties and will be
responsible for correctly characterizing this compensation for tax purposes
and for payment of any taxes owing on said amount. In the event of an
audit of Defendant by any state or federal government agency. or if any
tax authority should dispute the characterization of this compensation,
Defendant reserves all rights to indemnification permitted by law.

Tax Treatment of Class Representative Enhancement Award: Plaintiffs

will receive an IRS Form 1099 for their individual incentive awards. and
will be responsible for correctly characterizing this additional
compensation for tax purposes and for payment of any taxes owing on said
amount. In the event of an audit of Defendant by any state or federal
government agency, or il any tax authority should dispute the
characterization of this compensation, Defendant reserves all rights to
indemnification permitted by law.

Resolution ot Disputes Relating To Leneth of Time That a Claimant

Worked in a Covered Position: A “Qualified Claimant™ will be defined as
8
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an individual in the Settlement Class who will have timely submitted a
Claim Form signed under the penalty of perjury. If a Qualified Claimant
timely disputes Defendant’s records (on a Claim Form) as to the dates or
hours that he or she worked as a Class Member, or as to his or her hourly
rate, or as to the proper size of his or her claim, the Parties® Counsel will
make a good faith effort to resolve the dispute informally. If they cannot
agree, the dispute shall be submitted to the Claims Administrator. who
shall examine payroll records in an attempt to resolve the dispute. In any
event, the administrator must resotve any such disputes prior to final
approval of this settlement.

d. Right to Rescission: Notwithstanding any other provision of this

Stipulation of Settlement, Defendant shall retain the right, in the exercise
of its sole discretion, to nullify the settlement within thirty (30) davs of
expiration of the opt-out deadline, if ten percent (10%) or more Class
Members opt out of the settlement. All signatories and their counsel must
not encourage opt-outs. Counsel for all Parties specifically agree not to
solicit opt-outs, directly or indirectly, through any means. In the event of
such a rescission, no party may use the fact that the parties agreed to settle
this case as evidence of Defendant’s liability in this lawsuit or the lack
thereof.

e. Defendant has indicated that the number of class workweeks through
mediation is approximately 49,000, inclusive of Product Specialists.
BACs. and Site Support Specialists. These workweeks were calculated by
summing total payroll work hours for the class members. and dividing this
sum by 40. Defendant will perform a full verification of all workweeks
through May 13, 2007 to ensure that the actual number of workweeks is
no more than 5% above the estimated number. To the extent the actual

workweeks exceeds the estimate by more than 5%. the total settlement
i2
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amount shall increase proportionally by the amount of the difference in

excess of 5%.

NOTICE TO THE PLAINTIFF CLASS

15. The Parties agree that within ten (10) business days after preliminary approval of
this settlement agreement, Defendant will provide to the Claims Administrator all of the
following information about each Class Member in a format requested by the Claims
Administrator: (1) name, (2) last known home address, (3) Social Security number, and, (4) the
workweeks each class member worked during the class period. The Claims Administrator will
perform address updates and verifications as necessary prior to the first mailing. Within twenty
(20) days afier the latter of the preliminary approval or the Court approval of the Settlement
Notice to the Class, and subject to the approval of the Court , the Claims Administrator will mail
a Notice of Pendency of Class Action, Proposed Settlement, Right to be Excluded From or
Object to Settlement, and Notice of Hearing Dale for Court Approval ("Notice”) in the form
attached hereto as Exhibit A’ to each Class Member, by first class mail, in an envelope
addressed substantially similar (o that attached to [xhibit “A”. The notice will include a
calculation of the class member’s minimum share of the NFV. Attached to the Notice will be a

Claim Form and Request for Exclusion Form, in the forms attached hereto as Exhibits “B* and

“C,” respectively. The Claims Administrator shall include with the Notice a blank IRS Form W-

9.

CLAIM PROCESS

16, Class Members will have forty-five (45) days from the date of the mailing of the
notice in which to postmark objections, a notice of opting out. or a notice of claim form. The
Claims Administrator will mail a follow-up notice to those class members who have not
responded twenty (20) days before the expiration of the claim period encouraging Class
Members to respond. The Claims Administrator will perform one skip-trace on returned mail

and re-mail clatm forins 10 an updated address (if any) within fifteen (15) business days of
13
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receipt of the returned mail. It is the intent of the parties that reasonable means be used to locate
Class Members.

17. Within ten (10) business days of receipt by the Claims Administrator of each
timely submitted Claim Form, the Claims Administrator will send a deficiency notice to the
Class Members for any irregularities in the completed Claim Form. The deficiency notice will
provide the Class Members no more than fifteen (15) days from the mailing of the deficiency
notice to postmark the response to any deficiencies in writing. The failure of a Class Member to
execute a Claim Form under penalty of perjury, timely submit a claim form, or timely submit a
response to any deficiency notice shall invalidate a claim and will not be considered deficiencies
subject to cure, unless counsel for both parties stipulate to allow cure. To the extent that Class
Members fail to make claims, their provisional share of the settlement fund shall be redistributed
to class members who make claims, except that such unclaimed funds will first be allocated to
pay the employer share of payroll taxes.

18. Fifteen (15) business days after the effective date of final approval of the
settlement, the Claims Administrator will pay all claims, and Court -approved attorney’s fees,
costs, and incentive payments, The effective date will be the date of final approval if no
objections are filed to the settlement. If objections are filed and overruled, and no appeal is
taken of the final approval order, then the effective date of final approval will be sixty-five (65)
days after the trial Court enters final approval. If an appeal is taken trom the Court "s overruling
of objections to the settlement, then the effective date of final approval will be twenty (20) days
after the appeal is withdrawn or afier an appellate decision affirming the final approval decision
becomes final. No money will be distributed unless and until the effective date of final approval

occurs. Proof of payment will be filed with the Court and provided by the Claims Administrator

to the Parties” counsel.
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RELEASE BY THE CLASS

19. The period (“Release Period™) for which the members of the Settlement Class
release their claims, in exchange for the payments made to them under the terms of this

settlement is: October 4, 2003 through the date of preliminary approval of the settlement.

DUTIES OF THE PARTIES PRIOR TO PRELIMINARY APPROVAL

20.  Prior to the Request of Preliminary Approval, Counsel for Donna Louie will file
an amended Louie complaint to also allege all claims set forth in the Steele and Stringer actions,
along with adding thereto as Named Plaintiffs all Plaintiffs in the Stee/e and Stringer actions and
file the same with all Class Counsel as counsel for Plaintiffs as a First Amended Complaint. The
Parties shall promptly submit this Stipulation of Settiement to the Court in support of a request
for preliminary approval and determination by the Court as (o its fairness. adequacy. and
reasonableness. Promptly upon execution of this Stipulation of Settlement, the Partics shall
apply to the Court for the entry of a preliminary order substantially in the following form:

a. Scheduling a preliminary faimess hearing on the question of whether the
proposcd settlement, including payment of attorneys” fees and costs, and
the Class Representatives’ enhancement awards, should be finally

approved as fair, reasonable and adequate as to the members of the Class;

b. Certifying a scttlement class for all claims:
c. Certifying this action under Federal Rule of Civil Procedure 23. as a class

action for purposes of scttlement;

d. Approving as to form and content the proposed Notice:

e. Approving as to form and content the proposed Claim Form:

f. Approving as to form and content the proposed Request for Exclusion
Form:

. Directing the mailing of the Notice. Claim Form, Request for Exclusion

Form. and blank W-9 Form by first class mail to the Class Members:

15
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21.

Settlement, Class Counsel will submit a proposed final order:

DUTIES OF THE PARTIES FOLLOWING FINAL APPROVAL

Preliminarily approving the settlement subject only to the objections of
Class Members and final review by the Court ;

Preliminarily approving costs of administration payable to CPT Group in
an amount not to exceed Fifty Thousand Dollars ($50,000);

Preliminarily approving Class Counsel’s request for attorneys’ fees and
costs subject to final review of the Court ; and

Preliminarily approving Class Counsel’s request that each Plaintiff receive

an incentive award in the amount of Twenty-Five Thousand Dollars

($25,000).

Following final approval of the settlement provided for in this Stipulation of

a.

Approving the Settiement, adjudging the terms thereof to be fair,
reasonable and adequate. and directing consummation of its terms and
provisions;

Approving Class Counsel’s application for an award of attorneys’ fees and
reimbursement of costs;

Approving the incentive award to each Plaintiff in the amount of Twenty-
Five Thousand Dollars ($25,000):

Dismissing this action on the merits and with prejudice and permanently
barring all members of the Settlement Class from prosecuting against
Releasces, any individual or class claims arising out of the acts, facts,
transactions, occurrences, representations, or omissions set forth in the
lawsuit. that were or could have been asserted in this action. through the
date of the final approval of this Settlement upon satisfaction of all

payments and obligations hereunder.
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