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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

DONNA LOUIE, an individual, VALERIE
STRINGER, an individual, MARK STEELE,
an individual, and DAN ROYSE, an
individual, JULIE TEAGUE, an individual,
and JERAHMEEL CAPISTRANQ, on behalf
of themselves, and on behalf of all persons
similarly situated,

Plaintiffs,
VS.

KAISER FOUNDATION HEALTH PLAN,
INC., a California Corporation, and Does 1 to
10,

Defendants.

CASE No. 08 CV 0795 IEG RBB

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF MOTION
FOR PRELIMINARY APPROVAL OF
CLASS SETTLEMENT

District Judge: Hon. Irma E. Gonzalez
Courtroom: 1, 4" FIr

Hearing Date: September 29, 2008
Hearing Time: 10:30 a.m.

Action Filed: May 1, 2008

Plaintifts Valerie Stringer, Donna Louie, Mark Steele, Dan Royse, Julie Teague, and

Jerahmeel] Capistrano (“Plaintiffs™) respectfully submit this memorandum of points and authorities

in support of Plaintiffs’ motion for preliminary approval of settlement of this class action.
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I.  INTRODUCTION

Plaintiffs and Defendant Kaiser Foundation Health Plan, Inc. (“Kaiser”) have reached a full
and final settlement of the above-captioned action, which is embodied in the Stipulation of
Settlement and Release Between Plaintiffs and Defendant ("Settlement Agreement™) filed
concurrently with the Court. By this motion, Plaintiffs seek preliminary approval from the Court of
the Settlement Agreement ' (a copy of which is attached as Exhibit A to the Declaration of Norman
Blumenthal, served and filed herewith), conditional certification of the Settlement Class, approval
of the Preltminary Approval Order for Final Approval of the Class Settlement.

IL DESCRIPTION OF THE SETTLEMENT

Counsel for the Parties, after litigation and settlement negotiations, agreed to a settlement
that is fair, reasonable and favorable to the Class, which includes all persons employed by Kaiser as
(a) Product Specialists; (b) Business Application Coordinators; and (c) Site Support Specialists,
within the state of California during the period from October 4, 2003 through the date of preliminary
approval of this Settlement. The Parties submitted to mediation before Anthony A. Piazza, a
preeminent mediator of wage and hour class actions. Declaration of Norman Blumenthal, (“Decl.
Blumenthal™) §5; Declaration of Daniel H. Qualls (“Decl. Qualls™). As a result of the all day
mediation, the parties reached a settlement that they believe to be fair and reasonable in light of the
experience of the Parties’ attorneys as Counsel in other wage and hour cases, and the uncertainties
and cost of the years of litigation the Parties faced if the settlement was not reached. Decl.
Blumenthal, §5; Decl. Qualls, 99.

Under the terms to which the Parties have agreed, Kaiser will make a payment of Five
Million, Four Hundred Thousand Dollars ($ 5.4 million) in full discharge of all claims asserted in
this action on a claims-made basis (“Gross Fund Value™), without a reversion to Kaiser except for
payment of taxes. Decl. Blumenthal, 3. This sum is inclusive of all claims of the Settlement Class

members, as well as Class Counsel’s attorneys’ fees and costs, incentive awards for the Class

' Capitalized terms in this Memorandum have the same meaning as contained in the
Stipulation and Settlement Agreement.
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Representatives, PAGA payments, and the cost of class notice and claims administration.

Per paragraph 9 of the Settlement Agreement, Kaiser shall initially pay, in addition to the
Gross Fund Value, any appropriate and lawfully required employer payroll taxes owing on the
portion of the Gross Fund Value that is allocated to wages. To the extent that claims made do not
exhaust the Settlement Fund, the remainder shall first be used to reimburse Kaiser for payment of
Kaiser’s share of payroll taxes, with the balance to be distributed pro-rata to Participating Class
Members who submit valid claims on a proportional basis. The Settlement Agreement provides for
a claims process requiring Kaiser to make payments on each timely and valid claim submitted.

This is a fair result for the members of the Settlement Class. Liability in this case was
uncertain because some or all of the Class Members may have been exempt from certain pay
requirements applicable to nonexempt employees. Indeed, some courts have found exemptions to
apply in cases involving similar facts. Decl. Blumenthal, 6. Moreover, there was further
uncertainty as to whether class certification could have been achieved and maintained throughout
the litigation.

HI. NATURE OF THE CASE

On October 4, 2007, Valerie Stringer filed a complaint in the Superior Court for the County
of Alameda, State of California as Case No. RG 07349734, entitled Valerie Stringer v. Kaiser
Permanente, et. al., on behalf of a putative class of Product Specialists and Business Application
Coordinators (“BACs”) who worked on the KP HealthConnect project in California. The central
allegation of the Stringer lawsuit was that the BACs had been misclassified as exempt. Decl.
Qualls, § 2.

On November 13, 2007, Plaintiffs Mark Steele, Dan Royse, Julie Teague, and Jerahmeel
Capistrano filed a complaint in the U.S. District Court for the Northern District of California
entitled Mark Steele, et al. v. Kaiser Foundation Health Plan, Inc,, Case No. 3:07-cv-05743. The
Steele Plaintiffs also alleged wage and hour claims on behalf of a putative class of Product
Specialists and BACs who worked on the KP HealthConnect project in California, asserting

essentially the same exempt misclassification claims as those asserted in the Stringer lawsuit.
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On May 1, 2008, Donna Louie, filed a complaint in the U.S. District Court for the Southern
District of California entitled Donna Louie v. Kaiser Foundation Health Plan, Inc., Case No. 08
CV 0795 IEG RBB. Louie alleged similar claims as those asserted in the Stringer and Steele
lawsuits, but on behalf of a separate class of Site Support Specialists who were not alleged as
claimants in the other litigation and who worked on the KP HealthConnect project in California.
Louie also worked as a BAC for Kaiser,

All of the above referenced lawsuits dealt with Kaiser employees who all performed similar
functions in connection with the KP HealthConnect project. The Parties recognized the similarities
between the lawsuits and, as a result, agreed that these class actions are related and can be settled
collectively. Decl. Blumenthal, §7; Settlement Agreement, 1 1-2.

Accordingly, for purposes of this settlement agreement, a “Class Member” is defined as -

follows:

All persons who, at any time between October 4, 2003 and preliminary
approval of the settlement, worked for Kaiser Foundation Health Plan,
Inc. in California in connection with KP HealthConnect in the positions
of Product Specialist, Business Application Coordinator (“BAC”) or Site
Support Specialist.

In order to coordinate all lawsuits for the purposes of the Settlement, the Parties agreed that
the Steele and Stringer actions would be dismissed without prejudice and these plaintiffs added to
this action. In accordance with this agreement, counsel for Donna Louie filed an amended Louie
complaint to also allege ail claims set forth in the Steele and Stringer lawsuits, along with adding
thereto as Named Plaintiffs all Plaintiffs in the Steele and Stringer actions and file the same with all
Class Counsel as counsel for Plaintiffs as the First Amended Complaint herein (the “Action™).

Since the Settlement Agreement was reached, the Sreele action was dismissed without
prejudice and Louie filed an amended complaint to consolidate the claims of the Named Plaintiffs
from all three actions. Per paragraph 8 of the Settlement Agreement, the Stringer action will be
dismissed without prejudice upon the effective date of the Settlement. Decl. Blumenthal, 8.

The First Amended Complaint (“FAC”) was also amended to add a claim under the Private

Attorney Generals Act (“PAGA”™), Cal. Labor Code §2698, et seq. The Action therefore currently
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3 08 CV 0795 IEG RBB




L B < N S Y % |

L= - R S e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

asserts claims for violations of the California Labor Code §§ 204, 210, 218, 226, 226.7, 510, 512,
1194 and 1198, the Fair Labor Standards Act, 29 U.S.C. § 216, and the California Business and
Professions Code §17200, along with claims for civil penalties under PAGA. The Named Plaintiffs
allege that individuals employed by Kaiser as Product Specialists, Business Application
Coordinators, and Site Support Specialists were not paid overtime wages for all hours worked more
than eight (8) in a day, forty (40) in a week, or on the seventh (7th) consecutive day of a workweek,
and were not provided with all meal and rest breaks as required for non-exempt employees. The
Action seeks various statutory penalties and restitution for unfair competition pursuant to California
Business and Professions Code Section 17200 including disgorgement of profits, recovery of pre
and post judgment interest, attorneys’ fees, and costs. Decl. Blumenthal, 9.

Although a settlement has been reached, Kaiser denies any and all liability or wrongdoing of
any kind associated with the claims alleged in the FAC. Further, Kaiser denies that the claims
asserted are suitable for class treatment. Kaiser maintains, among other things, that they have
complied at all times with the California Labor Code, that the members of the putative class are
propetly classified as exempt under California law and that all members of the putative class were
properly paid all wages owed to them. Specifically, in Kaiser’s view, the Settlement Class
Members are properly classified as exempt because they spend the majority of their time engaged in
work directly related to the general business operations of Kaiser and were, therefore, covered under
the administrative exemption. Further, Kaiser contends that class certification would be
inappropriate because the Named Plaintiffs do not share common issues of fact or law with the
proposed class, they are not an adequate representative of the proposed class, their claims are not
typical of the proposed class, and class treatment would require the Court to conduct individualized
inquiries that would predominate over common questions of law or fact. Decl. Blumenthal, q11.

Plaintiffs contend that Kaiser violated California wage and hour laws and that the Action is
appropriate for class certification on the basis that the Named Plaintiffs’ claims meet the requisites
for class certification. Without admitting that class certification is proper, Kaiser has stipulated that

a Class of Product Specialists, Business Application Coordinators (“BAC™) and Site Support
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Specialist in California may be certified for settlement purposes only. The Parties agree that
certification for settlement purposes is not an admission that class certification would be proper if
the class certification issue were litigated. Further, this agreement is not admissible in this or any
other proceeding as evidence that the Class could be certified absent a settlement. Solely for
purposes of settling the lawsuits, the Parties stipulate and agree that the requisites for establishing
class certification with respect to the Class, as defined above, have been met and are met. Decl.
Blumenthal § 12.

Class Counsel has conducted a thorough investigation into the facts of the class action.
Class Counsel has diligently evaluated the Class Members’ claims against Kaiser. Prior to the
Parties executing a “Memorandum of Understanding,” counsel for Kaiser provided Class Counsel
with access to Class Member data, including data reflecting the weeks worked by the Class
Members and relevant salary information for the positions at issue. Based on the foregoing data and
their own independent investigation and evaluation, Class Counsel believes that the settlement with
Kaiser for the consideration and on the terms set forth in this Settlement Agreement is fair,
reasonable, and adequate and is in the best interest of the Class in light of all known facts and
circumstances, including the risk of significant delay, defenses asserted by Kaisers, and numerous
potential appellate issues. Decl. Blumenthal at § 13. Kaiser and Kaiser’s counsel also agree that the
Settlement is fair and in the best interest of the Class.
IV.  PLAN OF ALLOCATION

In consideration for settlement of this Action and a release of the claims described in
paragraph 8 of the Settlement Agreement, Kaiser agrees to pay a Gross Fund Value sum to the Class
Members not to exceed Five Million, Four Hundred Thousand Dollars ($5,400,000) (“GFV™), less
Class Counsel’s attorneys’ fees, costs and expenses, the Named Plaintiffs’ incentive awards, PAGA
payments, and the costs of settlement administration. Decl. Blumenthal, § 14. The remaining Net
Fund Value (“NFV”) will be distributed as follows:

Each participating Settlement Class Member (“Participating Class Member”) will be entitled

to a share of the NFV. To the extent that Class Members opt out or members of the Settlement
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Class fail to submit a valid Claim Forms so as to become a Participating Class Member their share
of the NFV shall not revert to Kaiser, but rather shall first be used to pay the employer’s share of
payroll taxes with the balance then being redistributed to the Participating Class Members as part of
the Settlement Amount available for distribution. The distribution of this excess unclaimed portion
of the NFV over and above the amount required to cover the employer share of payroll taxes shall
be proportional to each class claimant’s original provisional share of the NFV as per paragraph
12(d)(1} of the Settlement Agreement. Deci. Blumenthal, §16.

As per paragraph [2(d)(2) of the Settlement Agreement, the class shall be broken into a
BAC/Product Specialist Subclass and a Site Support Specialist Subclass. The portion of the NFV to
pay claims shall be divided so that 40.74% of the fund is allocated to the Site Support Specialist
subclass and 59.26% is allocated to the BAC/Product Specialist subclass. The Claims
Administrator shall initially determine each Class Members® share of the NFV. The initial
calculation shall determine the total number of work weeks of each Class Member for the Class
Period between October 4, 2003 and the date of preliminary approval and then dividing each Class
Members applicable work weeks by the total of all the applicable work weeks for that employees’
subclass to get a percentage of the NFV to be allocated to the Class Members as their share under
the initial calculation. Where employees worked in both subclasses, the administrator shall perform
a separate calculation for their share as derived from work in each subclass. For purposes of this
calculation, a “workweek” shall be defined as the total number of payroll hours the employee
worked during the class period in a Product Specialist, BAC, or Site Support Specialist position,
divided by 40. The final calculation of the total number of work weeks for the Class shall be
determined for the Class Period from October 4, 2003 and the date of preliminary approval. The
Claims Administrator shall advise counsel for both Parties as to the final calculation of total work
weeks. The final calculation shall first determine the correct GFV and the NFV are properly
calculated. Next the Participating Class Members shall be allocated their prorated share of the
available NFV using the formula set forth herein above. To the extent that this amount reallocates

any non-reversionary amount to these Participating Class Members that amount shall first be used to
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pay employer’s share of payroll taxes for the Participating Class Member.

As per paragraph 12(c)(2) of the Settlement Agreement, Kaiser and their counsel will not
oppose an attorneys’ fees award to Class Counsel of 25% of the Settlement Amount, or $1,350,000
to be deducted from the GFV, to compensate Class Counsel for all of the work already performed in
this case and all of the work remaining to be performed in documenting the Settlement, securing
Court approval of the Settlement, making sure that the Settlement is fairly administered and
implemented and obtaining dismissal of the actions. Separate from this award for attorneys’ fees,
Class Counsel shall be entitled to recoup up to $100,000 for their reasonable litigation costs. Decl.
Blumenthal, § 17.

As per paragraph 12(c)(4) of the Settlement Agreement, Class Counsel will request that each
Class Representative receive an incentive award to be deducted from the GFV, of $25,000 per
Named Plaintiff for their service as a Class Representative, in addition to their individual claim for a
share to which they are otherwise entitied through the claims process. Kaiser will not oppose this
request. Decl. Blumenthal, 9 18.

As per paragraph 12(c)(3) of the Settiement Agreement, the reasonable costs of the Claims
Administrator associated with the administration of this Settlement not to exceed $50,000 will be
paid for from the GFV. The Claims Administrator will be CPT Group. Decl. Blumenthal, §19.

As per paragraph 12(c)(1) of the Settlement Agreement, the Parties have allocated a total of
Thirty-three Thousand Three Hundred Thirty Three Dollars and Thirty-three Cents ($33,333.33) to a
PAGA Settlement Fund. Kaiser agrees to establish a segregated PAGA Settlement Fund from the
GFV consisting of a maximum of $33,333.33. Labor Code section 2699(i) requires that any
settlement under this section is distributed as follows: 75% to the State’s LWDA for enforcement
of labor laws and education of employers and 25 % to aggrieved employees. Therefore, $25,000
will be paid to the State. The remaining $8,333.33 will be distributed on a pro rata basis to
Qualified Claimants, as defined in paragraph 14(c) (the “PAGA Award™). Decl. Blumenthal, 20.

Within fifteen (15) business days of preliminary approval by the Court, Kaiser will deposit

money in an amount equal to the Gross Fund Value into an interest-bearing account, through the
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Claims Administrator. Decl. Blumenthal, §21. Settlement Payments to Class Members will occur
within fifteen (15) business days of the Effective Date of final approval of the Settlement.

V. THE SETTLEMENT MEETS ALL CRITERIA NECESSARY FOR PRELIMINARY
APPROVAL

When a proposed class-wide settlement is reached, the settlement must be submitted to the
court for approval. Fed. R. Civ. P. 23(e)(1){A); 2 H. Newberg & A. Conte, Newberg on Class
Actions (3d ed. 1992) at §11.41, p.11-87. Preliminary approval is the first of three steps that
comprise the approval procedure for settlements of class actions. The second step is the
dissemination of notice of the settlement to all class members. The third step is a final settlement
approval hearing, at which evidence and argument concering the fairness, adequacy, and
reasonableness of the settlement may be presented and class members may be heard regarding the
settlement. See Manual for Complex Litigation, Second §30.44 (1993).

The question presented on a motion for preliminary approval of a proposed class action
settlement is whether the proposed settlement is "within the range of possible approval." Manual
for Complex Litigation, Second §30.44 at 229; Gautreaux v. Pierce, 690 F.2d 616, 621 n.3 (7th Cir,
1982). Preliminary approval is merely the prerequisite to giving notice so that "the proposed
settlement . . . may be submitted to members of the prospective Class for their acceptance or

rejection.” Philadelphia Housing Authority v. American Radiator & Standard Sanitary Corp., 323

F. Supp. 364, 372 (E.D. Pa. 1970). There is an initial presumption of fairness when a proposed
settlement, which was negotiated at arm's length by counsel for the Class, is presented for court
approval. Newberg, 3d Ed., §11.41, p.11-88. However, the ultimate question of whether the
proposed settlement is fair, reasonable and adequate is made after notice of the settlement is given
to the class members and a final settlement hearing is held by the Court.
A. The Role Of The Court In Preliminary Approval Of A Class Action Settlement

The approval of a proposed settlement of a class action suit is a matter within the broad
discretion of the trial court. Staton v. Boeing, 327 F.3d 938, 959 (9th Cir. 2003). Preliminary

approval does not require the trial court to answer the ultimate question of whether a proposed
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settlement is “fair, reasonable and adequate.” In re Jiffy Lube Sec. Litig., 927 F.2d 155, 158 (4th
Cir. 1991); Manual for Complex Litigation, Third, §§ 20.212. That determination is made only after
notice of the settlement has been given to the members of the class and after the class members have
been given an opportunity to voice their views of the settlement or to be excluded from the

settlement Class. See, e.g., 3B J. Moore, Moore's Federal Practice §§23.80 - 23.85 (2003).

In considering a potential settlement for preliminary approval purposes, the trial court does
not have to reach any ultimate conclusions on the issues of fact and law which underlie the merits of
the dispute (Detroit v. Grinnell Corp., 495 F.2d 448, 456 (2d Cir. 1974)), and need not engage in a
trial on the merits. Officers for Justice v. Civil Serv. Comm'n, 688 F.2d 615 (9th Cir. 1982), cert.
denied, 459 U.S. 1217 (1983). The court is not required to determine that certification of a
settlement class is appropriate until the final settlement approval. In re General Motors Corp,
Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 797 (3d Cir. 1995).

The question of whether a proposed settlement is fair, reasonable and adequate necessarily
requires a judgment and evaluation by the attorneys for the parties based upon a comparison of “the
terms of the compromise with the likely rewards of litigation.” Weinberger v. Kendrick, 698 F.2d
61,73 (2d Cir. 1982), cert. denied 464 U.S. 818 (1983) (quoting Protective Comm. for Indep.
Stockholders of TMT Trailer Ferry. Inc. v. Anderson, 390 U.S. 414, 424-25 (1968)). Therefore,

many courts recognize that the opinion of experienced counsel supporting the settlement is entitled
to considerable weight. Kirkorian v. Borelli, 695 F. Supp. 446, 451 (N.D. Cal. 1988); Reed v.
General Motors Corp., 703 F.2d 170, 175 (5th Cir. 1983); Weinberger, 698 F.2d at 74; Armstrong v.

Board of School Directors, 616 F.2d 305, 325 (7th Cir. 1980); Fisher Bros. v. Cambridge-lee
Indus., Inc., 630 F. Supp. 482, 489 (E.D. Pa. 1985). For example, in Lyons v. Marrud. Inc.,

[1972-1973 Transfer Binder] Fed. Sec. L.. Rep. (CCH) Paragraph 93,525 (S.D.N.Y. 1972), the court
noted that "[e]xperienced and competent counsel have assessed these problems and the probability
of success on the merits. They have concluded that compromise is well-advised and necessary. The
parties” decision regarding the respective merits of their position has an important bearing on this

case." Id. at §92,520.

MEMO OF P&A IN SUPPORT MOTION FOR PRELIMINARY APPROVAL OF SETTLEMENT
9 08 CV 0795 IEG RBB







