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I. INTRODUCTION

This motion seeks preliminary approval of a wage and hour class action common fund
settlement in the amount of Eleven Million Dollars ($1 1,000,000.00). The proposed class consists

of approximately 315 California-based Title Officers who were classified as exempt from overtime

laws (the “Class™). (Stipulation and Settlement Agreement (“Settlement™) Exh. F.) The settlement
encompasses the period from September 2002, through March 3 1, 2008 (the “Covered Period”).
(Settlement Y1.H.) The primary claims alleged in the action are overtime compensation violations

(alleging that title officers were mis-classified as exempt), rest and meal period violations, and

\OGO\IO\U!-th

statutory penalty and unfair business practice claims.
10 The parties engaged in lengthy and informed arms-length negotiations, and participated in
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25 | portion of the Net Common Fund paid to a ¢y pres in Class Counsels’ names. Based upon an

a full-day mediation on F ebruary 6,2008, before respected and experienced wage and hour mediator,
the Hon. Edward A. Infante (Ret). As aresult of months of negotiations culminating in a full-day
mediation, the parties reached a fair compromise and settlement of this case as described in the
Settlement filed concurrently herewith and now before the Court for preliminary approval.
[Declaration of David Markham (Markham Decl.) Exh. 2]

The Settlement creates an $1 1,000,000.00 Common Fund which will be allocated between
the Net Common Fund totaling $8,095,000.00, Enhancements to the three Class Representatives
totaling $75,000.00; Administrative Costs of up to $33,000.00; Attorneys’ Fees of $2,750,000.00;
and Actual Costs of $47,000.00. Defendant s responsible for the employer’s share of payroll taxes
outside of the Common Fund. (Settlement YII,)

Class Members do not have to take any action to receive money under this Settlement. Each
Class Member who does not opt-out will be paid their pro rata share of the Net Common Fund based
on their individual weeks worked compared to the total weeks worked by all Class Members who

do not opt-out. The Common Fund will be paid on a cash settlement basis, with any undistributed

26 || estimated class of 315 individuals and the estimated 49,055 work weeks, the estimated payment for
27 || each week worked during the Covered Period is $165.01. The Covered Period end date is March

28 | 31, 2008 because Defendant began re-classifing its Title Officers from exempt to non-exempt in
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February 2008. Payments to Class Members will range from $825.09 to $47,525.43. (Settlement
Exh. F.)

II. STATEMENT OF THE CASE
A. The Class Action Complaint.

This wage and hour class action was filed on September 26, 2006, on behalf of all current and

former Title Officers employed by Defendant in California who were classified as exempt. The

Class does not include employees with the job title “Chief Title Officer”. The Class is estimated to

be 315 members. (Settlement TLH.) The central claims asserted by Plaintiffs are that (1) the

\DOO‘--]Q\U'I-I:-UJM

Defendant’s Title Officers were mis-classified as exempt from overtime; (2) Defendant did not

10 || provide Title Officers all meal and rest breaks as required by California law; and (3) Defendant did

11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

not pay all wages earned by the Title Officers in a timely fashion. Each of these claims, and the
other ancillary wage and hour claims contained in the complaint, are alleged to be unfair business
prnctices. 7
Defendant contends that its title officers were appropriately classiﬁed as exempt from
overtime compensation under the administrative, executive, and possibly other exemptions.
Defendant further contends that it provided meal and rest break, and that it timely pald all wages due
to the title officers. Defendant denies that its employment practices were unlawful and that it
violated California’s unfair business practices laws.

B. Discovery And Investigation.

The claims of the class action have been actively litigated since its inception. The parties
have worked cooperatively regarding extensive formal and informal written discovery and document
productions sufficient for both sides to fully evaluate this case. Among other things, Defendant
provided approximately eight (8) bankers-size boxes of payroll records to Plaintiffs for the Class
Members from 2002 through 2007 and a detailed class Jist which reflected the dates of employment,
leaves of absence, termination status and weeks worked by each Class Member in a Class Jjob during
the Covered Period. Both Plaintiffs and Defendant performed a statistical sampling of payroll
records to determine average compensation rates based on salary and incentive compensation data.

The parties also analyzed leave of absence data and Defendant’s employment policies regarding paid

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
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time off to evaluate appropriate annual weeks worked for each Class Member and the entire class.
Plaintiffs served Defendant with special interrogatories, form interrogatories, and requests to produce
documents.

Plaintiffs also deposed Defendant’s corporate designee on multiple topics. Both Plaintiffs
and Defendant conducted substantial research on the significant issues involved in this litigation,

including specifically the classification of class members, rest break and meal period and class

certification issues. Counsel in this case also spent considerable effort staying abreast of nearly

every trial court and appellate determination on these issues and published articles on the topic.

\DOQ'-JO\U!-I'-‘-WN

They also engaged in lengthy and comprehensive conferences and e-mail communications on a

10 || regular basis regarding the factual and legal issues in this case. Counsel also engaged in discourse

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

with other wage and hour class actions counsel throughout California regarding the issues in this
case.

Counsel on both sides agree that the substantial exchange of discovery information and other
investigation that took place in this case was more than adequate for both sides to fully assess their
respective positions at the mediation. [Wagner Decl. 18; Markham Decl. 174, 7, Infante Decl. 95;
Axmstrong Decl. 16 -8.]

C. Mediation.

On February 6, 2008, the parties conducted a full day of mediation with the Hon. Edward
A.Infante (Ret.) at JAMS in Santa Monica, California, to reach the Settlement now before the Court.
Wagner Decl. §7; Infante Decl. §3; Armstrong Decl. 110.] The parties selected Hon. Edward A.
Infante (Ret.) as their mediator not only because of his substantial expertise in mediating wage and
hour class action litigations, but also because of his specific experience in mediating similar cases
(1.e., escrow officer overtime issues). [Armstrong Decl. 910.]

III. THE PROPOSED SETTLEMENT.

A complete copy of the Settiement Agreement is attached as Exhibit “A” to the Declaration

of David Markham filed concurrently with this motion,

A, The Composition of the Class.

The Settlement provides for the certification of a Class comprised of approximately 315

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
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Class Members who include “all persons who were employed by First American Title Company in

[—y

the State of California during the period September 26, 2002, through March 3 1,2008 (the “Covered
Period”) in the job position of Title Officer and who were classified as exempt from overtime wages,
except for Chief Title Officers who are not included in the Class. The Class is estimated to be 315
members.” [Settlement J1.H.]

B. The Settlement Consideration.

The settlement was made on a class-wide common fund basis. The Defendant’s settlement

consideration is $11,000,000.00 (Eleven Million Dollars and No Cents) plus the employer tax

\OOO'-.]O\U\&WM

contributions as required by law. The Common Fund of $11,000,000.00 will be allocated as follows:
1) $8,095,000.00 to the Net Common F und; 2) $75,000.00 to Enhancement Fees ($25,000.00.00 to

—
L=

each Class Representative); 3) $2,750,000.00 to Attorney Fees; 4) $33,000.00 to Administrative

[
i

Costs; and 5) $47,000.00 to Actual Costs. [Settlement I1.] Distribution of the Net Common F und

Pk
8]

to Class Members will be on a non-claims made basis, Every Class Member who does not timely

—
LS ]

opt-out of the Settlement will receive their pro-rata share of the Net Common Fund. [Settlement

[y
s

.Q.]1 Each Class Member whose employment was terminated voluntarily or involuntarily on or

o
A

before March 31, 2008, will receive an additional two weeks beyond their actual weeks worked.

—
~ N

[Settlement MIILB.3.] Any portion of the Net Common Fund that is not distributed to Class

Members will be paid to a cy pres designated in Class Counsels’ names. [Settlement IILB.5.]

—
L=2- -

C. Release by Class and Dismissal With Prejudice.

The Plaintiffs’ and Class Members’ consideration is in the form of a release of the claims alleged

[\
o

in the action. Pursuant to the terms of the Settlement, the Class will release the Released Claims

NN
[\ R —

upon the Effective Date. The Released Claims are defined as:

3]
W

All wage-and-hour claims, losses, demands, penalties, liabilities, causes of action,
and complaints, including without limitation, statutory, constitutional contractual or
common law claims for wages, overtime, double time failure to provide meal and/or
rest periods, damages, unpaid costs, penalties, liquidated damages, punitive damages,
interest, attorneys’ fees, litigation costs, restitution, or equitable relief, and/or anyand
all claims or penalties stemming from or based on the alleged mis-classification of
employees as exempt employees. Released Claims incude claims under California
Labor Code §200 — 243, §500 et seq., §§ 1194, 1197, 1198, and §2698 et seq.
(applicable to the foregoing claims being released), and all similar provisions or
requirements of the Industrial Welfare Commissiorn Wage Orders and all related or

B N NN N
Co R B = ¥ T N
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corresponding federal laws, and California Business and Professions Code section
17200 et seq. (only to the extent such statutory provisions, Wages Orders, or federal
laws are applicable to wage-and-hour claims or penalties), which the Class and/or
any Class Member has, ever had, or hereafter may claim to have for the period

. September 26, 2002 through March 31, 2008, against the Released Parties.
[Settlement 1.Y.]

D. Notice to the Class.

Because the Class is comprised of past and present employees of the Defendant, last known

contact information consisting of Class Member Names, Addresses, phone numbers, and social

WOO‘-JG\U‘I-PUJN

security numbers are available from the Defendant’s payroll records. [See Labor Code §§ 226, 1 174,
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

and §7 of the Industrial Welfare Commission Wage Orders.] In addition, the Defendant has agreed
to provide this information within seven (7) days after entry and service of an Order of Preliminary
Approval regarding this Settlement. [Settlement TVI.B.] Furthermore, pursuant to the terms of the
Settlement Agreement, the Claims Administrator is obligated to expend substantial efforts in finding
the current address for each Class Member. The Settlement provides for skip-tracing and/or social
security searches by Rust Consulting to obtain current mailing addresses if any notice packets or
payments are returned by the post office as undeliverable, the Settlement provides that Rust
Consulting may also retain a private investigator to try to locate the Class member if necessary.
[Settlement VLC,]

The Settlement contains two notices to Class members that will be mailed by the Claims
Administrator, Rust Consulting, after the Court grants Preliminary Approval. The Notice of Class
Action Settlement that will be sent to the Class Members thoroughly informs them of their rights and
options under the Settlement, including how to object to the Settlement or opt-out of it. [Settlement
Exh. 2.] A separate Notice of Estimated Individual Settlement Payment informs each Class Member

of the amount of weeks worked credited to that individual, and their estimated settlement payment.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
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This notice also includes a section which the Class Member may complete and return to Rust
Consulting if he/she believes that the weeks worked amount is inaccurate. [Settlement Exh. B]

A Class Member does not need to take any action to receive his/her portion of the Net
Common Fund payable to the class. This is not a claims-made settlement, and Class Members do
not have to file a claim to receive a payment. All Class Members who do not opt-out will be mailed
their settlement payment. This fact is highlighted for the Class Members in the notices.

E. Enhancement Payments to Named Representative Plaintiffs.

The Settlement includes a provision that the Class Representatives, are to each receive

\OOO\IO\UI-IEDJI\)H

Pt
<

$25,000.00 for their services, efforts, and risks taken by them on behalf of the class. The

e Y
N

enhancements are in addition to the amount the named Plaintiffs are entitled to for missed overtime,

(==
L7~

meal periods and other damages. [Settlement uL.C.)

F. Attorneys’ Fees and Costs.

Plaintiff, Gruender filed the original complaint in Orange County Superior Court on

bk ke
~N R s

September 26, 2006. Steven Gomez was added as a party Plaintiff shortly thereafter. [Markham

k.
o0

Decl. para 4.a.] Plaintiff, Cardosa filed a her complaint in Fresno County Superior Court on March

[ Y
o

20, 2007. [Wagner Decl. 96.] The actions were consolidated in Orange County Superior Court on,

NN
L -

or about November 9, 2007 by way of stipulation and order. [Wagner Decl. 96.)

o
%)

The Settlement provides that the Plaintiffs will request, and the Defendant will not object to,

N
[PY]

afee award in the amount of twenty-five percent (25%) of the Common Fund of $11,000,000.00 or

o
B

$2,750,000.00. The Settlement further provides that the Plaintiffs will request, and the Defendant

3" B ]
[~

will not object to, an Actual Cost award in the amount of $47,000.00. [Settlement LD,

N
~]

Plaintiffs Counsel submits that the attorneys’ fees requested will fairly and reasonably

[\
-]

compensate Class Counsel for their successful vindication of Class Members’ rights, taking into

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
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account the quality, nature and extent of Counsels’ efforts, the excellent results achieved, and the
significant financial risks taken by Plaintiffs” Counsel, and are less than the contingent fee that the
named Plaintiffs agreed to pay. [Wagner Decl. 718 -23.]

G. Costs of Administration.

The Settlement provides that the Costs of Administration up to $33,000.00 will be paid from
the Common Fund of $11,000,000.00. Any costs of Administration over $33,000.00 shall be paid

by Class Counsel. The Settlement also provides that the Claims Administrator shall be Rust

\OOO‘-]O\U‘I-P-UJN

10 Consulting. [Settlement Y3.E.]

11
12
13

H. Actual Costs.

The Settlement provides that Actual Costs of up to $47,000.00 will be paid from the

Common Fund of $11,000,000.00.

14
15 IV. ARGUMENT.
16 A, Class Action Settlements Are Subject To Court Review And Approval Under

17 California Law.

18
19
20
21
22
23
24
25
26
27
28

California Civil Code §1781(f), modeled after F ederal Rule of Civil Procedure 23(e), provides:
“A class action shall not be dismissed, settled or compromised without the approval of the Court,
and notice of the proposed dismissal, settlement or compromise shall be given in such manner as the
Court directs ...” Civ. Code §1781(f); F.R.C.P. 23(e). Both Civil Code §1781(f) and Fed. R. Civ.
23(e) have been expressly authorized for use in all California class action proceedings by the

California Supreme Court. (Vasquez v. Superior Court (1971) 4 Cal.3d 800, 802; (La Sala v.

American Savings & [ oan Association (1971) 5 Cal.3d 864. California Rule of court 3.769 also sets

forth the procedure to be followed for settlement of class actions and provides: “A settlement or

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT QOF
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compromise of an entire class action, or a cause of action in a class action, or asto a party, requires
the approval of the court after hearing.”

| California courts favor settlement. (Stambaugh v. Superior Court (1976) 62 Cal. App.3d 231,
236.) In passing on class action settlements, courts have broad powers to determine whether a
proposed settlement is fair under the circumstances of the case. (Mallick v. Superior Court (1 979)
89 Cal. App.3d 434, 438.) Courts act within their discretion in approving settlements which are fair,
not collusive, and take into account "all the normal perils of litigation as well as the additional
uncertainties inherent in complex class actions.” I re Beef Industry Antjtrust Litigation, 607 F.2d
167, 179 (5th Cir. 1979). Where a settlement is reached on terms agreeable to all parties, a court

should disapprove of the settlement “only with considerable circumspection." Jamison v. Butcher

& Sherrerd, 68 F.R.D. 479, 481 (E. D. Pa. 1975).

. Class action settlements are generally subject to a two-step process. (California Rules of Court,
Rule 3.769.) First, the Court makes a preliminary evaluation of the fairness of the settlement based
on the settlement agreement at a motion for preliminary approval. If, after the preliminary approval
hearing, the Court determines that the terms of the settlement appear to be fair, adequate, and
reasonable, the Court will normally issue an order directing that notice be given to the class of a
formal fairness hearing at which objections, if any, could be considered and evidence may be
presented in support of and in opposition to the settlement,

The Federal Manual for Complex Litigation, Second (MCL 24), for example, summarizes the
preliminary approval criteria as follows:
If the proposed settiement appears to be the product of serious, informed, non-
collusive negotiations, has no obvious deficiencies, does not improperly grant
preferential treatment to class representatives or segments of the class, and falls

within the range of possible approval, then the court should direct that notice be
given to the class members of a formal fairness hearing, at which evidence may be

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT QF
JOINT MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT. 8




STV

T A e R P R T i s

presented in support of and in opposition to the settlement. (MCL 2d section 30.44.)

[

The purpose of the preliminary evaluation is to determine whether the settlement is within

the range that would ultimately warrant the Court’s final approval, and thus whether notice to the

class of'its terms and conditions, and the scheduling of a formal fairness hearing will be worthwhile.
(2 Newberg and Conte on Class Actions, Third Edition (1992), Sec. 1 1.25.) The ultimate test for

court approval of class settlements is whether the agreement is fair, reasonable and adequate under

\DOO\)U\U‘I-BUJI\.)

the circumstances. (MCL 2d §30.44.) Thus, the preliminary approval by the trial court is simply a

conditional finding that the settlement appears to be within the range of an acceptable settlement.

(Wershba v Apple Computer (2001) 91 Cal. App.4™ 224, 234-235)

“The strength of the findings made by a Judge at preliminary hearing or conference concerning

10
1
12
13
14
15
16
17
13
19
20
21
22
23
24

a tentative settlement proposal may vary. The court may find that the settlement proposal contains
some merit, is within the range or reasonableness required for a settlement offer, oris presumptively
valid subject only to any objections that may be raised at the final hearing.” (4 Newberg and Conte
on Class actions,, Fourth Edition (2002) §11.26.)

In evaluating the faimess of a class action settlement proposal, due regard should be givén to
what is otherwise a private consensual agreement between the parties. Accordingly, the Court may

take into account the informed recommendations of counsel and the parties. (See Kirkorian v.

Borelli 695 F.Supp. 446, 451 (N.D. Cal. 1988) [The recommendation of expetienced counsel carries

significant weight in the court’s determination of the reasonableness of the settlement); Vulcan Soc,

Of Westchester County, Inc, v. Fire Department of White Plains, 505 F.Supp. 955,967 (S.D.N.Y.

25
26 I 1982) [same].)
27
28
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B._ The Settlement Should Be Given Preliminary Approval As It Is Fair,

Reasonable, Adequate And The Product Of Intensive Investigation, Litigation And

Negotiations.

1. The Settlement Agreement js the Product of Serious, Informed. and Non-
Collusive Arms-Length Negotiations in Which Both Parties Were
Represented by Experienced Counsel.

Experienced counsel, operating at arm's length, have weighed the strengths of the case and

examined all of the issues and risks of litigation and endorse the Proposed settlement. [Armstrong

Decl., 99 3-15, Wagner Decl., 774-10, Markham Decl., T12-6.] The view of the attorneys actively

\DOO\]O’\U’:#DJM

conducting the litigation "is entitled to significant weight" in deciding whether to approve the

settlement. Fisher Bros. v. Cambridge Lee Industries, Inc., 630 F -Supp. 482, 488 (E.D. Pa. 1985);

Ellis v. Naval Air Rework F acility, 87 F.R.D. 1 5,18(N.D.Cal. 1980); Bovd v, Bechtel Corp., supra,

10
11
12
13
14
15
16
17
18
19
20
21
22

485 F.Supp. at 616-617. Both Class Counsel and Defendant's counsel are particularly experienced
in wage and hour employment law and class actions. [Armstrong Decl., 13, Wagner Decl., 19 4-5,
M;Irkham Decl., 92] Counsel are experienced and qualified to evaluate the Class claims and to
evaluate settlement versus trial on a fully informed basis, and to evaluate the viability of the
defenses. Counsel on both sides share the view that this is a fair and reasonable settlement in light
of the complexities of the case, the state of the law, and uncertainties both of class certification, and
possible tria). [Armstrong Decl., §15, Wagner Decl., §915-23, Markham Dec., 97.1.] Given the risks

inherent in litigation and the defenses asserted, this settlement is fair, adequate, and reasonable and

23
in the best interests of the Class.
24 .
25 Courts presume the absence of fraud or collusion in the negotiations of settlement unless

26 I evidence to the contrary is offered. (Priddy v Edelman, 883 F.2d 43 8,447 (6™ Cir. 1989); Mars Steel

%7 | Corp. v. Continental Tlinois Nat'l Bank & Trust Co., 834 F.2d 677, 682 (7" Cir. 1987); In rc

28
Chicken Antitrust Litig., 560 F.Supp. 957, 962 (N.D. Ga. 1980).) Courts do not substitute their
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