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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MICHAEL MCPHAIL; ROBERT BARR Case No. 05 CV 0179 IEG (JMA)
KIMNACH III; SCOTT and KRYSTIN

WAGNER; CANDACE and NEIL HURLEY:
On Behalf of Themselves and All Others STIPULATION AND AGREEMENT OF

Similarly Situated, SETTLEMENT

Plaintiffs,

V.

FIRST COMMAND FINANCIAL
PLANNING, INC., a Texas Corporation,
FIRST COMMAND FINANCIAL
SERVICES, INC., a Texas Corporation,
LAMAR C. SMITH and HOWARD M.
CRUMP,

Defendants.

STIPULATION AND AGREEMENT OF SETTLEMENT
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STIPULATION AND AGREEMENT OF SETTLEMENT

Pursuant to Rule 23 of the Federal Rules of Civil Procedure, this Stipulation and
Agreement of Settlement (“Stipulation”) is submitted in the above-captioned case, McPhail v.
First Command Financial Planning, Inc., Case No. 3:05-CV-0179-1EG (JMA) (hereinafter the
“Action”). Subject to the approval of the United States District Court for the Southern District of
California (“Court™), this Stipulation is entered into by plaintiffs Michael McPhail, Robert Barr
Kimnach III, Scott Wagner, Krystin Wagner, Neil Hurley, and Candace Hurley (collectively
*Plaintiffs” or “Class Representatives™), on behalf of themselves and the Class (as hereinafter
defined), and defendants First Command Financial Planning, Inc., First Command Financial
Services, Inc., Lamar C. Smith, and Howard M. Crump (collectively “Defendants”). Class
Representatives and Defendants shall be referred to herein as the “Parties.”

WHEREAS:
A, Beginning on January 31, 2005, Michael McPhail, Robert Barr Kimnach 1iI, and

Leonardo Giovannelli initiated this Action by filing a class-action complaint in the United States
District Court for the Southern District of California (“Initial Complaint™) alleging violations of
the federal securities laws by, among others, First Command Financial Planning, Inc. and First
Command Financial Services, Inc. (collectively “First Command™) [Doc. No. 1].

B. Kevin Morrison, Jennifer Morrison, Scott Wagner, Krystin Wagner, Candace
Hurley, and Neil Hurley filed a separate lawsuit against First Command in the United States
District Court for the Western District of Kentucky on November 24, 2004, but they voluntarily
dismissed that case and joined the Action as named plaintiffs in the First Amended Complaint
(“FAC™), which was filed on March 30, 2005 [Doc. No. 29].

C. On June 9, 2005, the Court denied defendants’ motion to transfer the Action to the
Northern District of Texas and appointed Michael McPhail, Robert Barr Kimnach 1il, Leonardo
Giovannelli, Kevin Morrison. Jennifer Morrison, Scott Wagner. Krvstin Wagner, Candace
Hurley, and Neil Hurley as lead plaintiffs {Doc. Nos. 68, 69]. Leonarde Giovannelli. Kevin

Morrisen. and Jennifer Morrison were later removed as lead plaintiffs.
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D. On July 22, 2005, plaintiffs filed their Consolidated Amended Complaint (“CAC’)
[Doc. No. 70].

E. On September §, 2005, Defendants moved to dismiss the CAC |Doc. No. 71], but,
on December 5, 2005, by agreement of the parties, they withdrew this motion without prejudice
to allow the parties to seek private mediation [Doc. No. 83].

F. On January 17, 2006, the parties engaged in a mediation before the IHon. Daniel
Weinstein (Ret.). This mediation was unsuccessful.

G. On February 23, 2006, the parties engaged in a second mediation before the Hon.
Daniel Weinstein (Ret.). This mediation was unsuccessful.

H. On February 27, 2006, defendants re-filed their motion to dismiss the CAC [Doc.
No. 95). On March 1, 2006, plaintitfs re-filed their opposition [Doc. No. 99]. And, on March 20,
2006, defendants re-filed their reply [Doc. No. 103].

L On April 10, 2006, the Court dismissed plaintiffs’ 10b-5 and Investment Advisor
Act claims, but denied defendants’ motion to dismiss plaintiffs’ section 12(a)(2) claim and
granted plaintiffs [eave to amend their complaint {Doc. No. 108].

3 On May 1, 2006, plaintiffs filed their Consolidated Second Amended Complaint
(“SAC”) |Doc. No. 110]. Defendants moved to dismiss the SAC on May 31, 2006 [Doc. No.
111].

K. On July 27, 2006, the Court dismissed plaintiffs’ section 12(a)(2) claim with
prejudice, but denied defendants™ motion to dismiss plaintiffs’ 10b-5 claim [Doc. No. 121].

L. On August 10, 2006, defendants answered the SAC [Doc. No. 122].

M. On April 30, 2007, plaintiffs filed their motion for class certification [Doc. No.
148]. Defendants filed their opposition on May 25. 2007 [Doc. No. 156] and plaintiffs filed their
reply on June 18, 2007 [Doc. No. 168].

N. On July 30, 2007, the Court granted, in part, plaintiffs’ motion for class
certification [Doc. No. 175], appointing Plaintilts (as defined herein) as Class Representatives in
the Action and certifving a class of “all persons who. during the period from January 31. 2000

through December 31, 2004, made a SIP payment so as to be charged a 50% sales charge on the
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money placed at that time into the SIP through First Command and still owned the SIP on
December 15, 2004, and who did not terminate within forty-five (45) days of purchasing the SIP
so as to receive a full refund of the sales charge.” The Court also granted Plaintiffs leave to
amend their complaint to conform thetr class definition with the Order.

0. On August 13, 2007, Plaintiffs filed their Consolidated Third Amended Complaint
("TAC”) {Doc. No. 176], which Defendants answered on August 22, 2007 [Doc. No. 181].

P. On September 19, 2007, the Court issued its Class Certification Order, permitting
the Action to proceed as a class action {Doc. No. 184]. On January 3, 2008, the Court issued an
order setting the contents of the Class Notice [Doc. No. 205].

Q. On January 22, 2008, Plaintiffs filed the final Class Notice with the Court [Doc.
No. 211], pursuant to which putative class members had until Friday, March 21, 2008, to opt out
of the lawsuit by submitting a timely request for exclusion to the Class Administrator,

R. On July 25, 2008, the Parties completed all discovery in the Action other than
expert discovery.

S. On August 5, 2008, the Parties engaged in a third mediation before the Hon.
Daniel Weinstein (Ret.). This mediation was unsuccessful.

T. On August 27, 2008, the Partics engaged in a settlement conference with the Hon,
Jan M. Adler. This mediation concluded with a mediator’s proposal that was accepted by Class
Representatives and Defendants on August 29, 2008.

U. Class Representatives, through Class Counsel, have conducted an investigation
related to the claims and the underlying events and (ransactions alleged in the TAC. Class
Representatives, through Class Counsel, have analyzed the evidence adduced during pretrial
discovery and have researched the applicable law with respect to the claims of Class
Representatives and the Class against Defendants and the potential defenses thereto.

V. With the assistance of the Hon. Jan M. Adler acting as a mediator, Class
Representatives, through Class Counsel, have engaged in independent discussions and arm’s-

length negotiations with Defendants regarding a compromise and settlement of the Action, all of
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which was conducted with a view toward settling the issues in dispute and achieving the best
relief possible in the Action that is consistent with the interests of the Class.

W, Based upon their investigation and pretrial discovery as set forth above, Class
Counsel has recommended and Class Representatives have concluded that the terms and
conditions of this Stipulation are fair, reasonable, and adequate to, and in the best interests of, the
Class Representatives and the Class. After considering (a) the substantial benefits that Class
Members will receive from the Settlement; (b) the attendant risks of litigation; and (c) the
desirability of permitting the Settlement (as hereinafter defined) to be consummated as provided
by the terms of this Stipulation, Class Counsel and Class Representatives have agreed to settle the
claims that were raised or could have been raised in the Action, subject to the terms and
provisions of this Stipulation.

X. Defendants deny any wrongdoing whatsoever, and this Stipulation shall in no way
or event be construed or deemed to be evidence of, or be considered an admission or concession
by any Defendant of, any fault, liability, wrongdoing, damage, or any infirmity in the defenses
that any Defendant has asserted or could assert in the Action or any other action. Defendants
contend that the Systematic Investment Plans sold were legal, suitable for clients, and were
properly explained. Indeed, had this matter proceeded to trial, Defendants would have vigorously
contested the matter at each stage, including appeal, if applicable, to demonstrate that neither First
Command nor the Individual Defendants or any person working for First Command, including its
registered representatives, engaged in any wrongdoing of any kind.

Y. Notwithstanding the Parties respective positions about the merits of the Action, the
Parties recognize that the Action has been litigated by Class Representatives and defended by
Defendants in good faith, that the Action is being voluntarily settled following arm’s-length
bargaining with the aid of experienced and able mediators and upon advice of competent counsel,
and that the terms of the Settlement and this Stipulation are fair, reasonable. and adequate to the
Class. This Stipulation shall not be construed or deemed to be evidence of, or considered an

admission or concession by any Class Representative or Class Member. of anv infirmity in the

claims asserted in the Action.
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Z. NOW THEREFORE, in consideration of the foregoing rccitals and the benefits
flowing to the Parties from the Settlement, it is hereby STIPULATED AND AGREED by and
among the Parties, through their respective counsel, subject to approval of the Court pursuant to
Rule 23(e) of the Federal Rules of Civil Procedure, that all Settled Claims (defined below in
¥ 1(ii)) and all Settled Defendants’ Claims (defined below in ¥ 1(j})) shall be compromised.

settled, released, and dismissed with prejudice, upon and subject to the following terms and

conditions:

DEFINITIONS

1. As used in this Stipulation, and any exhibits attached hereto and made a part

hereof, the following terms shall have the following meanings:

(a) *Action” means the above-styled case, McPhail v. First Command
Financial Planning, Inc., Case No. 3:05-CV-0179 IEG (JMA), pending in the United States
District Court for the Southern District of California.

(b) “Alternative Judgment™ has the meaning set forth in 9 26(d) hereof.

(c) “Authorized Claimant” means a Class Member who submits a timely and
valid Proof of Claim form to the Claims Administrator,

(d)  *Claims Administrator” means Gilardi & Co. (*Gilardi™). which shall
administer the Settlement subject to approval and appointment by the Court.

(e) “Claims Rate™ equals the total number of Authorized Claimants divided by
the total number of Class Members. For example, if there are 75 authorized claimants and 100
class members, then the claims rate would be .75 or 75% (expressed as a percentage).

(i) “Class™ shall be defined as all persons who did not previously opt out of
this Action by submitting a timely request for exclusion to the Class Administrator and who meet

the following definition, which is set forth in the Class Notice [Doc. No. 211]:

(1) Made a SIP pavment during the pertod trom January 31, 2000
through December 31. 2004 so as to be charged a 50% sales
charge on the money placed at that time into the SIP, OR who
increased the face amount of an existing SIP and were charged a
50% sales charge on the increased amount during the period
from January 31. 2000 through December 31. 2004

g5 STIPULATION AND AGREEMENT OF SETTLEMENT
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AND
(2) still owned the SIP on December 15, 2004;
AND

(3) did not terminate within forty-five (45) days of purchasing the
SIP so as to receive a full refund of the sales charges.

Excluded from this class definition is any person who, from

January 31, 2000 to the present, is/was an officer, director,

employee, registered representative or agent of First Command

Financial Services, Inc., or First Command Financial Planning,

Inc., or any employee or family member of the foregoing

excluded persons,

Also excluded from this class definition is any person who paid

less than a 50% sales charge due to an initial investment or an

increase in the face amount of an investment that qualified as a

break-point, as defined in the SIP’s prospectus.
Excluded from the Class are: (1} Defendants; (ii) all officers, directors, employees, registered
representatives, agents and partners of any Defendant and of any Defendant’s partnerships,
subsidiaries, or affiliates at all relevant times; (i1i) members of the immediate family of any of the
foregoing excluded parties; (iv) the legal representatives, heirs, successors, and assigns of any of
the foregoing excluded parties: and (v) any entity in which any of the foregoing excluded parties
has or had a controlling interest at all relevant times. Also excluded from the Class are all
persons who exclude themselves from the Settlement by timely requesting exclusion in
accordance with the requirements set forth in the Settlement Notice.

(4] “Class Administrator” means Gilardi & Co. (“Gilardi™), which previously
administered the Class Notice.
(h) “Class Counsel”™ means the following law firms: (1) Greco Traficante

Schulz & Brick; (2) Blumenthal & Nordrehaug; (3) Whatley Drake & Kallas LLC: (4) Brewer &
Carlson, LLP; and (5) Franklin Gray & White.

(i) “Class Distribution Order™ has the meaning sct forth in § 11 hereof,

() “Class Member™ means a member of the Class.
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(k)  “Class Notice™ means the class-action notice that was filed with the Court
in this Action on January 22, 2008 [Doc. No. 211] and subsequently distributed to putative class
members by the Class Administrator.

()] “Class Period” means the period of time between January 31, 2000 and

December 31, 2004, inclusive.

{m)  “Class Representatives™ means Michael McPhail, Robert Barr Kimnach 111,
Scott Wagner, Krystin Wagner, Neil Hurley, and Candace Hurley.

(n) “Complaint” means and includes the Initial Complaint [Doc No. 1], First
Amended Complaint [Doc. No. 29], Consolidated Amended Complaint [Doc. No. 70],
Consolidated Second Amended Complaint [Doc. No. 110], and Consolidated Third Amended
Complaint [Doc. No. 176], and Amendment to the Consolidated Third Amended Complaint [Doc.
No. 203].

(0) “Court” means the United States District Court for the Southern District of
Calilornia.

(p) “Defendants™ means First Command Financial Planning, Inc., First
Command Financial Services, Inc., Lamar C. Smith, and Howard M. Crump.

(qQ) “Effective Date™ means the date upon which the Settlement contemplated
by this Stipulation shall become effective, as set forth in % 26 hereof.

(r) “Escrow Agent” means Gilardi & Co., pursuant to the Escrow Agreement,
to be executed in connection with this Settlement.

(s) “[Fairness Hearing™ means the hearing to be held by the Court on the date
specified in the Settlement Notice at which time the Court will consider whether to approve the
Settlement, the Plan of Allocation. Class Counsel’s application for fees and expenses, Class

Representatives’ application for reimbursement of costs and expenses, and other matters related

to the Settlement.
(t) “Final™ or “Iinality,” with respect to any Judgment or Alternative
Judgment (both defined herein). means: (i) if no appeal is filed with respect to the Judgment or

Alternative Judgment, the expiration date ot the time provided for under the corresponding rules
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of the applicable court or statute for filing or noticing any appeal; or (i1} if an appeal is filed from
the Judgment or Alternative Judgment, the date of (A) final dismissal of such appeal, or the final
dismissal of any proceeding on certiorari or otherwise to review the Judgment or Alternative
Judgment; or (B) final affirmance of such appeal, the expiration of the time to file a petition for a
writ of certiorari or other form of review, or the denial of a writ of certiorari or other form of
review of the Judgment or Alternative Judgment, and, if certiorari or other form of review is
granted, the date of final affirmance following review pursuant to that grant. Any proceeding or
order, or any appeal or petition for a writ of certiorari or other form of review pertaining solely to
(i) any application for attorneys’ fees, costs or expenses, and/or (ii) the Plan of Allocation
(defined herein), shall not in any way delay or preclude the Judgment or Alternative Judgment
from becoming Final.

(u)  “First Command™ means, for the limited purposes of this Agreement, both
First Command Financial Planning, Inc. and First Command Financial Services, Inc.

(v) “First Command’s Counsel”™ means the law firm of Cooley Godward
Kronish LLP, which represents both First Command Financlial Planning, Inc. and First Command
Financial Services, Inc.

(w)  “Gross Settlement Fund” means the Settlement Amount (defined herein).
plus any interest on, or other income or gains related to, that amount which is earned while such
funds are held by the Escrow Agent.

(x) “Individual Defendants™ means Lamar C. Smith and Howard M. Crump.

(y) *Judgment” means the judgment approving the Settlement, to be entered by
the Court substantially in the form attached hereto as Exhibit B.

(z) “Net Settlement Fund™ has the meaning set forth in § 7 hereof.

(aa) “Opt-Out Threshold™ has the meaning set forth in 4§ 25 hereot and in the
Supplemental Agreement.

(bb) *“Parties”™ means Plaintiffs and Defendants.

{cc)  “Plaintiffs” means Class Representatives. on behalf of themselves and the

Class.
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(dd) “Plan of Allocation™ has the meaning set forth in 4 13 hereof.
(ece)  “Preliminary Order” means the order preliminarily approving the
Settlement and directing notice thereof to the Class, to be entered by the Court substantially in the

form attached hereto as Exhibit A.

(ff)  “Proof of Claim™ means the proot of claim form substantially in the form
attached hereto as Tab 2 to Exhibit A.

(gg) “Related Parties” means each Defendant’s past or present directors,
officers, employees, registered representatives, agents, partners, principals, members, insurers,
co-insurers, re-insurers, controlling shareholders, attorneys, advisors, accountants, auditors,
personal or legal representatives, predecessors, successors, parents, subsidiaries, divisions, joint
ventures, assigns, spouses, heirs, related or affiliated entities, any entity in which a Defendant has
a controliing interest, any member of any Individual Defendant’s immediate family, or any trust
of which any Individual Defendant is the settlor or which is for the benefit of any member of an
Individual Defendant’s immediate family.

(hh) “Released Parties™ means Defendants and the Related Parties.

(ii) “Settled Claims™ means and includes any and all claims, debts, demands,
controversies, obligations, losses, rights or causes of action or liabilities of any kind or nature
whatsoever (including, but not limited to, any claims for damages {whether compensatory,
special, incidental, consequential, punitive, exemplary or otherwise), injunctive relief, declaratory
relief, rescission or rescissionary damages, interest, attorneys’ fees, expert or consulting fees,
costs, expenses, or any other form of legal or equitable relief whatsoever), whether based on
tederal, state, local, statutory or common law or any other law, rule or regulation, whether fixed
or contingent, accrued or un-accrued, liquidated or unliquidated, at law or in equity, matured or
unmatured, whether class or individual in nature, including both known claims and Unknown
Claims (defined herein in ¥ 1(ss)) that: (i) have been asserted in this Action by Class
Representatives on be.half of the Class and its Class Members against any of the Released Parties,
or (i} have been or could have been asserted in any forum by Class Representatives. Class

Members. or any of them against any of the Released Parties, which arise out of, relate to. or are

0 STIPULATION AND AGREEMENT OF SETTLEMENT
' 05 CV 0179 IEG (JMA)




based upon the allegations, transactions, facts, matters, occurrences, representations, or omissions
involved, set forth, or referred to in the Complaint as limited and/or clarified by the Court's July
30, 2007 Order granting class certification, including any claim, cause of action and/or demand
that was or could have been asserted thercin. The Parties stipulate and agree that Class
Representatives did not allege, in the Action, any claim, cause of action, or demand against
Defendants related to or arising out of the sale of insurance products, or any other securities other
than a SIP, sold by or on behalf of Defendants. The Parties further stipulate and agree that, as a
result of the foregoing, no tolling of the statute of limitations concerning any claim, cause of
action, or demand related to or arising out of the sale of insurance products by or on behaif of
Defendants shall be deemed to have occurred as a result of the filing of the Action. Settled
Claims shall also include any claims, debts, demands, controversies, obligations, losses, rights, or
causes of action that Class Representatives, Class Members, or any of them may have against the
Released Parties or any of them which involve or relate in any way to the defense of the Action or
the Settlement of the Action. Notwithstanding the foregoing, or any other provision contained in
this Stipulation, Settled Claims shall not include any claims to enforce the Sctilement, including
without limitation, any claims to enforce the terms of this Stipulation, of orders, or of judgments
issued by the Court in connection with the Settlement.

(i})  “Settled Defendants’ Claims™ means and includes any and all claims,
debts, demands, controversies, obligations, losses, costs, rights or causes of action or liabilities of
any kind or nature whatsoever (including, but not limited to, any claims for damages (whether
compensatory, special, incidental, consequential, punitive, exemplary or otherwise), injunctive
relief, declaratory relief, rescission or rescissionary damages, interest, attorneys’ fees, expert or
consulting fees, costs, expenses, or any other form of legal or equitable relief whatsoever),
whether based on federal, state, local, statutory or common law or any other law, rule or
regulation, whether fixed or contingent, accrued or unaccrued, liquidated or unliquidated, at law
or in equity, matured or unmatured. including both known claims and Unknown Claims, that have
been or could have been asserted in the Action or any forum by the Released Parties against any

of the Class Representatives, Class Counsel, Class Members or their attorneys, which arisc out of
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or relate in any way to the institution, prosecution, or settlement of the Action. Notwithstanding
the foregoing, or any other provision contained in this Stipulation, Settled Defendants’ Claims
shall not include any claims to enforce the Settlement, including, without limitation, any of the
terms of this Stipulation or orders or judgments issued by the Court in connection with the
Settlement.

(kk) “Settlement” means the settlement contemplated by this Stipulation.

)] “Settlement Amount” means U.S.$12,000,000.00.

(mm) “‘Settlement Notice™ means the Notice of Proposed Settlement and Motion
for Attorneys’ Fees & Fairness Hearing, which is to be sent to Class Members substantially in the
form attached hereto as Tab 1 to Exhibit A.

(nn) “Stipulation” means this Stipulation and Agreement of Settlement.

(00) “Supplemental Agreement” shall have the meaning set forth in 9 25.

(pp) “Summary Notice” means the Summary Notice of Proposed Settlement and
Hearing to be published substantially in the form attached hereto as Tab 3 to Exhibit A.

(qq) “Tailored Professional Services Program™ means First Command’s
{financial planning service that, for a variable fee that is based on the extent of service, time, and
effort that an advisor spends working with a client, allows the client to select and pay for the most
appropriate planning tools and levels of advisory service to match the complexities of the client’s
own financial needs and goals.

(rr)  “Taxes” means (i) any and all applicable taxes, duties and similar charges
imposed by a government authority (including any estimated taxes, interest or penalties) arising
in any jurisdiction, if any, (A) with respect to the income or gains earned by or in respect of the
Gross Settlement Fund, including, without limitation, any taxes that may be imposed upon
Defendants or its counsel with respect to any income or gains earned by or in respect of the Gross
Settlement Fund for any period while it is held by the Escrow Agent during which the Gross
Settlement Fund does not qualify as a Qualified Settlement Fund for federal or state income tax
purposes: or (B) by way of withholding as required by applicable law on any distribution by the

Escrow Agent or the Claims Administrator of any portion of the Gross Seitlement Fund to
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Authorized Claimants and other persons entitled thereto pursuant to this Stipulation; and (ii) any
and all expenses, liabilities and costs incurred in connection with the taxation of the Gross
Settlement Fund (including without limitation, expenses of tax attorneys and accountants).

(ss) “Unknown Claims” means any and all Settled Claims that any Class
Representative or Class Member does not know of or suspect to exist, and any and all Settled
Defendants’ Claims that First Command or any Individual Defendant does not know of or suspect
to exist, in his, her, or its favor at the time of the release of the Released Parties which, if known
by him, her, or it, might have affected his, her, or its settlement with and release of, as applicable,
the Released Parties, Class Representatives, and Class Members, or might have affected his, her,
or its decision to object or not to object to this Settlement. The Class Representatives, Class
Members, First Cominand, the Individual Defendants, and each of them may hereafter discover
facts in addition to or different from those which he, she, or it now knows or believes to be true
with respect to the subject matter of the Settled Claims and/or the Settled Defendants’ Claims.
Nevertheless, with respect to any and all Settled Claims and Settled Defendants® Claims, the
Parties stipulate and agree that, upon the Effective Date, the Parties shall expressly waive and
each of the Class Members shall be deemed to have, and by operation of the Judgment shall have,
waived all provisions, rights, and benefits of California Civil Code § 1542 and all provisions,
rights, and benefits conferred by any law of any state or territory of the United States, or principle
of common law, which is similar, comparable, or equivalent to California Civil Code § 1542.
California Civil Code § 1542 provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER
FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF

KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS
OR HER SETTLEMENT WITH THE DEBTOR.

The Parties expressly acknowledge, and the Class Members shall be deemed to have, and by
operation of the Judgment shall have. acknowledged that the waiver and release of Unknown
Claims constituting Settled Claims and/or Settled Defendants’ Claims was separately bargained

for and a material element of the Settlement.
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SCOPE AND EFFECT OF SETTLEMENT

2. The obligations incurred pursuant to this Stipulation shall be in full and final
disposition of the Action as to Defendants and shall be in full and final disposition of any and all
Settled Claims and Settled Defendants” Claims.

3. Upon the Effective Date, Class Representatives, and all Class Members on behalf
of themselves, their personal representatives, heirs, executors, administrators, trustees, successors,
and assigns, shall be deemed to have, and by operation of the Judgment shall have, fully, finally,
and forever released, relinquished, and discharged each and every one of the Settled Claims
against the Released Parties, whether or not any such Class Member or Class Representative
executes and delivers a Proof of Claim. Further, the Judgment will provide that, upon the
Effective Date, Class Representatives and all Class Members on behalf of themselves, their
personal representatives, heirs, executors, administrators, trustees, successors and assigns, shall
be deemed to have covenanted not to sue on, and shall forever be barred from suing on,
instituting, prosecuting, continuing, maintaining or asserting in any forum, cither directly or
indirectly, on their own behalf or on behalf of any class or other person, any Settled Claim against
any of the Released Parties.

4. Upon the Effective Date, Defendants, on behalf of themselves and their Related
Parties, shall be deemed to have, and by operation of the Judgment shall have, fully, finally, and
forever released, relinquished, and discharged each and every one of the Settled Defendants’
Claims. Further, the Judgment will provide that, upon the Effective Date, Defendants, on behalf
of themselves and their Related Parties, shall be deemed to have covenanted not to sue on, and
shall forever be barred from suing on, instituting, prosecuting, continuing, maintaining, or
asserting in any forum, either directly or indirectly, on their own behalf or on behalf of any class
or other person, any Settled Defendants™ Claim against Class Representatives, Class Members,

and their respective counsel, or any of them.

SETTLEMENT CONSIDERATION

6. In consideration for the release and discharge provided for in 93 hereof. First

Command shall pay or cause to be paid the sum of $12.000.000 by wire transfer into an interest-
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