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I. INTRODUCTION

Two of the four amici' for Respondents Philip Morris USA
Incorporated, R.J. Reynolds Tobacco Company, Lorillard Tobacco Company
and Brown and Williamson Tobacco Corporation (“Tobacco Companies™)
completely ignore the only issue identified by this Court for review:

Does the Federal Cigarette Labeling and Advertising Act (15 U.S.C.

section 1331 et seq.)[“FCLLAA”] preempt claims under the Unfair

Competition Law (Bus. & Prof. Code, section 17200 et seq.)[“UCL”]

for advertising that allegedly targeted minors?

Tellingly, even the two Tobacco Amici who do address the FCLAA
issue are unable to defend the Fourth District Court of Appeal's decision that
defied this Court’s controlling decision in Mangini v. R.J. Reynolds Tobacco
Company, 7 Cal.4th 1057, cert denied 13 U.S. 1016 (1994). Instead CJA and
WLF, in addressing the FCLAA issue, merely raise a number of misdirected
and legally incorrect arguments. For example, CJA’s argument that the
presumption against preemption no longer exists is directly contrary to the
recent ruling in Bates v. Dow Agrosciences LLC, 125 S. Ct. 1788 (2005).
Bates reaffirmed the presumption against preemption of lawsuits brought
under state unfair competition laws and that this presumption can only be
rebutted by *clear and manifest” evidence of legislative intent to preempt the
claim asserted in the lawsuit.

Mangini, applying this same “clear and manifest” preemption standard

reaffirmed in Bates, correctly held that Congress expressed no intent to

' Tobacco Amici are the Civil Justice Association of California
(“CJA”); Products Liability Council, Inc. (“PLA”); Washington Legal
Foundation (“WLF”); and the American Association of National Advertising
Agencies (“ANA™).
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preempt a UCL action like this one. To the contrary, Congress clearly
expressed the opposite intent:
No zciippropriately “narrow” interpretation of section 1334(b)
could conclude, in the face of this evidence, that Congress

nevertheless left states powerless to prohibit advertisements that

target minors and, ly targeting minors, encourage, not

discourage, those illegal sales. This evidence of congressional

purpose, the “ultimate touchstone” of preemption analysis

. shows no intent to preempt the cause of action at issue

here.
7 Cal.4th at 1071.2

CJA next argues that Mangini is no longer good law because this Court
applied the predicate legal duty analysis set forth in Cipollone v. Liggett
Group, 505 U.S. 557 (1992), which according to CJA is no longer the
appropriate standard.  Again, CJA completely ignores Bates, which
reaftirmed the Cipollone predicate legal duty test as the proper standard
for common law and unfair competition law lawsuits. Bates also
emphasized the critical difference between a lawsuit against a company
seeking damages or restitution for tortious acts or unfair competition, which
does not regulate industry conduct, and regulatory statutes regulating a
specific industry’s conduct such as the Massachusetts statute held to be
preempted in Lorillard Tobacco Co. v. Reilly, 533 U.S. 525 (2001).

Ignoring this critical distinction, CJA and WLF argue that this lawsuit
is preempted under Reilly because the UCL claim here would impose a
“requirement” on cigarette advertising which is “intertwined with concerns

about smoking and health.” But as Bates held, unlike industry-specific

statutory regulations, unfair competition lawsuits seeking monetary relief,

? Emphasis added and internal citations deleted unless otherwise noted.
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impose no “requirements” on companies. 125 S. Ct. at 1799. To be perfectly
clear, neither the UCL nor this action impose any requirements whatsoever on
cigarette advertising related to smoking and health because the gravamen of
the UCL claim here is based on Respondents’ conduct that cheated their
competition out of market share and is not based on the smoking and the health
of the Class. The predicate legal duty in Mangini and in this action is the
duty not to cheat competitors by intentionally targeting others to violate
the law for commercial gain. CJA’s argument that Mangini bootstrapped
Penal Code 308 onto the unlawful prong of the UCL also overlooks the fact
that Mangini applied the unfair prong not the unlawful prong to Respondents’
conduct.

Desperately seeking a technical reason to preclude Appellants” UCL
claim, WLF argues that Appellants have no standing to pursue their UCL
unfair competition claim based on Respondents’ cheating their competitors.
Contrary to WLF’s argument, Justice Baxter properly recognized in his
concurring opinion in Stop Youth Addiction v. Lucky Stores, Inc. 17 Cal.4th
553, 579 (1998) that gaining an unfair advantage over competitors by
intentionally marketing cigarette to minors violates the UCL and Appellants
have standing to bring this claim.

Unable to present any legal basis to affirm the lower court’s ruling,
WLF goes on to argue from a public policy standpoint that a preemption ruling
in this case would not hamper the states’ ability to police tobacco advertising
because the State may enforce the 1998 Master Scttlement Agreement
(“MSA?”), and the United States Federal Trade Commission (“FTC”) may also
enforce federal laws which are not preempted by FCLAA. Contrary to this

APPELLANTS’ BRIEF IN REPLY TO AMICUS BRIEFS
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argument, as the Attorney General explains, the MSA does not obviate the
need for enforcement of the UCL against tobacco companies and unless the
decision below is reversed, this case will set a very harmful public policy
precedent that will hamstring law enforcement. Similarly, Cipollone
necessarily rejected the same public policy argument and held that the FTC
does not have exclusive authority over all tobacco advertising, marketing,
promotion and warning claims. United States v. Philip Morris, 263 F. Supp.
2d 72, 82 (D.D.C. 2003).

Recognizing the poverty of the FCLAA preemption defense, three of
the four Tobacco Amici focus instead on First Amendment issues that have not
been fully briefed and should not be decided here under California Rule of
Court 29. (In fact two of the four Tobacco Amici rajse only First Amendment
issues). While this Court should not rule on the First Amendment issues on this
record and without full briefing, this Court may, in the interest of judicial
economy, give guidance to the Fourth District on remand. See Appellants
Reply Brief on the Merits (“ARB”) at 15-18.

Indeed, the First Amendment defense to unfair business practice cases
is old and tired. See Kasky v. Nike, Inc., 27 Cal.4th 939 (2002) and People v.
Oisen, 96 Cal.App.3d 181 (1979). As this Court undoubtedly recognized
when limiting the issue before this Court to the preemption question, the
commercial speech issue does not permit companies to retain profits when
they are found to have violated the law. In this case, the Tobacco Companies
should not expect to profit from a Youth Brand marketing strategy designed
to target the illegal market to capture market share from competitors. See

Appellants Opening Brief on the Merits (“AOB” at 13-26).
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While the evidence of Respondents’ unfair business practices
discovered by Appellants is compelling, there has not yet been a trial on the
merits. Accordingly, the First Amendment arguments of the Tobacco Amici
should properly be left for another day, after a trial on the merits and a
decision by the trial court as to the appropriate remedy. Indeed, as of now no
California court has directed any tobacco company anywhere to forego any
First Amendment rights in this case. To date, Respondents’ are only facing a
claim that they have violated the UCL by unfair and deceptive conduct
including violation of their own voluntary agreement not to intentionally target
market to minors in order to cheat the competition of market share. AOB at
24-25.

As the record shows, three tobacco companies eventually complied with
that agreement and are now essentially out of business (American Tobacco,
Ligett and Brown & Williamson), The three tobacco companies that continued
to pursue their intentional marketing to minors throughout the Class Period are
now thriving on illegal profits. (Philip Morris, R,J, Reynolds and Lorillard).
AOB at 25. The certified class in this case should be permitted to prove that
Respondents violated that agreement and their corresponding duties under
California’s Unfair Competition Law. If and when a UCL violation is found
to exist, the trial court will then certainly have no problem in tailoring an
appropriate remedy that does not violate the litigants’ First Amendment rights.
See United States v. Philip Morris, 304 F. Supp. 2d 60, 71 (D.D.C. 2004).

If Appellants” UCL claims are proven at trial, California has a
compelling interest in providing a remedy in this case and Congress, in

enacting FCLAA, has said that such a State interest should be protected. That
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is why Tobacco Amici have set out a First Amendment defense that is not even
permitted by this Court's order of review. As set forth herein, although this
issue is not before the Court, settled rules of jurisprudence in this Court permit
the Court to direct the Fourth District on the First Amendment issues.
Accordingly, Appellants are compelled to address herein the First Amendment
arguments of Tobacco Amici.

Finally, only by ignoring Mangini, can Tobacco Amici argue that this
lawsuit would create a diverse, nonuniform standard. This Court in Mangini
properly rejected this same argument and held that “state law proscriptions
against advertisements targeting minors rely on a single uniform standard; do
not target minors to smoke.” 7 Cal. 4th at 1069. The implementation of this
standard on a case-by-case basis satisfies not only preemption concerns but
also First Amendment and Due Process concerns.

This Court can take comfort in the fact that, contrary to the
mischaracterizations of the Tobacco Amici, Appellants do not seek, in any
way, shape or form, to limit any lawful advertising that is glamorous, sexy,
adventurous, comical, cool, macho, sophisticated, violent or even showing
illegal conduct. Nor do Appellants seck to limit any aduit advertising to which
minors may be exposed even though the use of the product by minors may be
unlawful. To the contrary, all Appellants seck is to prove is that each
Respondent had a Youth Brand scheme to cheat competitors out of market
share in violation of the UCL by using a marketing strategy that included
advertising that was intended to, and did in fact, target the Class Members as
minors to break the law and buy their respective Youth Brand. Any company

that does not advertise with such forbidden intent need not be concerned with

APPELLANTS’ BRIEF IN REPLY TO AMICUS BRIEFS
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the outcome of this case.

II. ARGUMENT
A. FCLAA DOES NOT PREEMPT APPELLANTS’ UCL CLAIMS

1. THE PRESUMPTION AGAINST PREEMPTION
APPLIES TO APPELLANTS’ UCL CLAIMS

As this Court held in Mangini, there is a presumption against
preemption of state law that is particularly strong in cases involving the

exercise of a State’s police power, such as enforcement of the UCL.

Given the presumption against preemption, courts assume ‘that

the historic police powers of the States [are] not to be

superseded by . . . [a] Federal Act unless that [is] the clear and

manifest purpose of Congress.’
7 Cal.4th at 1072.

This presumption against preemption requires that the FCLAA
preemption provision be given a narrow interpretation when determining
whether FCLAA preempts a UCL claim and “makes appropriate a ‘narrow
reading’ of section 1334(b).” Id. at 1066.

CJA argues that the presumption against preecmption has “withered to
a mere ceremonial federalism” since this Court’s decision in Mangini. CIA
suggests that after Reilly “there is now reason to question whether there is

much left to the “presumption against preemption.” CJA at 15-16.

In so arguing, CJA ignores the United States Supreme Court’s recent
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decision in Bates which reaffirmed the presumption against preemption in the
context of claims under a State deceptive trade practices statute and common
law:

Because the States are independent sovereigns in our federal

system, we have long presumed that Congress does not

cavalierly pre-empt state-law causes of action." Medtronic, 518

U.S., at 485, 135 L. Ed. 2d 700, 116 S. Ct. 2240. In areas of

traditional state regulation, we assume that a federal statute

has not supplanted state law unless Congress has made such

an intention "'clear and manifest."' New York State Conference

of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U.S.

645, 655,131 L. Ed. 2d 695, 115 S. Ct. 1671 (1995).

125 S.Ct. at 1801.

As Bates held, where the preemption language of a federal statute is
susceptible of more than one interpretation, the courts have “a duty to accept
the reading that disfavors pre-emption.” /d. CJA’s claim that the
presumption against preemption is dead is also directly contrary to recent
decisions of this Court including Bronco Wine Co. v. Jolly, 33 Cal. 4th 943,
974 (2004) and Betancourtv. Storke Housing Investors,31 Cal. 4th 1157, 1166

(2003).

* CJA bases the assertion that there is no longer any presumption
against preemption, not on any California or federal case law but rather on
citations to two law review articles from Georgia and Alabama. CJA at 15-16.
Neither of these articles nor any of the other articles cited by CJA provide any
support for CJA’s argument that the presumption no longer applies to state
law claims.

APPELLANTS’ BRIEF IN REPLY TO AMICUS BRIEFS
8



The preemption standard applied by United States Supreme Court in
Cipollone and this Court in Mangini was recently reaffirmed in Bates. Bates
held that federal law does not preempt common law fraud or unfair competition
claims unless Congress expresses a “clear and manifest” intention to preempt
such areas of traditional state police powers. In fact as both Cipolione and
Mangini found, Congress expressed just the opposite intent stating that FCLAA
did not preempt police powers like the enforcement of the UCL. Nothing in
Reilly, or in the briefs of Tobacco Amici alters the fact that Cipollone and
Mangini applied the correct preemption test and correctly concluded that
Congress clearly did not intend that FCLAA preempt lawsuits such as this

one.*

2. REILLY IS COMPLETELY CONSISTENT WITH
MANGINI

Mangini's holding is a complete answer to the Tobacco Amici’s
preemption arguments. In the eleven years since this Court correctly decided
Mangini, no presently published decision has ever overruled, disagreed with,

or even criticized the Mangini decision. Indeed, since Mangini, no published

* Had the United States Supreme Court in Reilly wanted to overrule
Cipollone the Court would have said so. Because Cipollone was not overruled
in Reilly, but in fact reaffirmed in Bates, all Tobacco Amici’s arguments that
Mangini is no longer good law because Cipolione is no longer good law are
without any legal basis whatsoever.

APPELLANTS’ BRIEF IN REPLY TO AMICUS BRIEFS
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decision by any court has even suggested that this Court should reevaluate this
Court's holding or the reasoning of the Mangini decision. To the contrary, the
United States Supreme Court's decision in Reilly shows that this Court's
decision in Mangini correctly applied the law and drew the appropriate line for
preempted and non-preempted conduct. Under Reilly, as under Mangini, the
FCLAA does not preempt state laws of general application designed to prevent
illegal, deceptive or unfair conduct in the marketplace.

While the Reilly Court reversed a Massachusett's statute that was
specifically enacted and intended to regulate lawful tobacco advertisements
in order to restrict tobacco use, the California legislation at issue here and in
Mangini was not specifically directed at tobacco companies, tobacco
advertising or tobacco use and was not concerned with anyone’s smoking and
health. To the contrary, the UCL generally prohibits all businesses from
competing illegally, deceptively or unfairly through corporate strategies of any
kind that cheat the competition by intentionally promoting illegal sales of their
products in order to unfairly gain market share. The purpose of the UCL is to
protect honest and fair competition so that commerce can flourish in California
without the burden of dishonest companies preying on honest companies and
victimizing consumers.

The California Legislature enacted the UCL to “permit tribunals to

APPELLANTS’ BRIEF IN REPLY TO AMICUS BRIEFS
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enjoin on-going wrongful business conduct in whatever context such activity
might occur. Indeed, . . . the section was intentionally framed in its broad,
sweeping language, precisely to enable judicial tribunals to deal with the
innumerable new schemes which the fertility of man's invention would
contrive.” Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone
Co., 20 Cal. 4th 163, 184 (1999). “[1]t would be impossible to draft in advance
detailed plans and specifications of all acts and conduct to be prohibited, since
unfair or fraudulent business practices may run the gamut of human ingenuity
and chicanery.” Id.

Contrary to CJA’s bold statement that Mangini is no longer good law
because Reilly “seriously undermines, if not obliterates” Cipollone’s FCLAA
analysis (CJA at 5), Reilly did no such thing. In fact, the recent United States
Supreme Court decision in Bates v. Dow Agroscience, 125 S.Ct. 1788, 1799
(2005) reaffirmed Cipollone and held that Cipollone’s predicate legal duty
analysis must be applied to determine whether lawsuits are preempted by
federal law. “The proper inquiry calls for an examination of the elements
in the common law duty at issue. See Cipollone, 505 U.S. at 524", 125
S.Ct. at 1799

Indeed, the poverty of CJA’s argument is revealed by the fact that

WLS, the only other Tobacco Amici addressing FCLAA, takes a position
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diametrically opposed to CJA and concurs with Appellants that Cipollone’s
predicate legal duty analysis remains good law as confirmed by Bates.’
Accordingly the “developments” that CJA asks this Court to consider all weigh
overwhelmingly in favor of reaffirming Mangini. CJA at 17.

CJA’s assertion that Reilly overruled Cipollone and was “foreshadowed”
by the “serious scholarly criticism of Cipollone’s FCLA A preemption analysis”
(CJA at 12) is not even supported by any of law review articles cited by CJA.
In fact the very first law review article cited by CJA for this proposition, The
Pre-emption Presumption That Never Was: Preemption Doctrine Swallows the
Rule, 40 Ariz. L Rev. 1379, 1380 (1998) demonstrates that the legal basis for
the Mangini decision is even stronger today than when Mangini was decided.
That article did not criticize Cipollone for applying the presumption against

preemption or for holding that common law actions based on a generally

> WLS, in fact concedes that, in accordance with Bates, the “proper
inquiry” in determining whether the claims in a lawsuit are preempted
“calls for an examination of the elements of the common law duty at
issue” under Cipollone. WLS at 17. The Court should therefore be
comfortable in following the analysis of the Attorney General that, while
Reilly governs FCLAA preemption in the context of state statutes
specifically restricting tobacco advertising, Cipollone continues to
provides the correct analytical framework for determining FCLAA
preemption in the context of lawsuits applying laws of general application,
as in Mangini and this case. Attorney General of California Amicus Brief
(“AG”) at 15.
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applicable duty, such as the duty not to deceive, are not preempted. Instead,
the author questioned whether FCLAA preemption should ever apply to tort
actions because common law claims are not state regulations and Congress, in
enacting FCLAA, evidenced no intent to preempt common law actions for

damages:

This difference between the common law and purely regulatory
law is critical in the pre-emption context, whether the case be one
of express or implied pre-emption, and that difference counsels
for the adoption of a bright line rule. As pre-emption doctrine
has dictated, courts must presume Congress intended no pre-
emption of common-law actions for damages and may only
pre-empt when Congress's intent is clearly manifested so as
to overcome that presumption. Additionally, the Silkwood
Court recognized that common-law actions for damages are not
primarily regulatory in nature, but serve predominantly as
compensation and dispute resolution function. These premises
lead to the logical conclusion that courts should not find these
actions pre-empted either impliedly or with ambiguous express
language, because in neither situation can Congress's intent to
pre-empt non-regulatory, traditional state compensation law be
considered clear and manifest.

40 Ariz. L Rev. at 1428.

This law review article thus foreshadowed not Reilly but Bates, where
the United States Supreme Court emphas'ized this important distinction between
specific state regulations of a certain industry, such as the tobacco advertising

regulations in Reilly, and common law tort or unfair business practice claims
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based on specific corporate misconduct at issue in Cippollone and Mangini.
“A requirement is a rule of law that must be obeyed; an event, such as a
jury verdict, that merely motivates an optional decision is not a

requirement.” 125 S, Ct. at 1799.

As Bates explained, a jury verdict does not regulate business conduct
and one would be speculating at best in trying to predict whether a jury verdict

will even cause a defendant to change corporate behavior:

The proper inquiry calls for an examination of the elements in the
common law duty at issue. See Cipollone, 505 U.S. at 524. It
does not call for speculation as to whether a jury verdict will
prompt the manufacturer to take any particular action (a
question, in any event, that will depend on a variety of
cost/benefit calculations best left to the manufacturer’s
accountants),

125 S. Ct. at 1799.

Thus Bates sets forth as the “bright line rule” urged by the Arizona Law
Review article the important distinction between the analysis applicable to
industry-specific regulatory statutes such as the Massachusetts statute in Reilly
and claims asserted in lawsuits against one or more companies based on laws

of general application such as the UCL claims in this case and Mangini and
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