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I. INTRODUCTION

Thisis a certified class action asserting claims under California's Unfair
Competition Law (“UCL”) against Respondents for acts of unfair, unlawful
and deceptive competition committed between April 2, 1994 and December
31, 1999 (the “Class Period”). Respondents are Philip Morris USA
Incorporated, R.J. Reynolds Tobacco Company, Lorillard Tobacco Company,
and Brown and Williamson Tobacco Corporation (the “Tobacco Companies™).
Respondents collectively sold a total of 32 brands of cigarettes during the
Class Period, of which only four were recognized as Youth Brands (Marlboro,
Camel, Newport and Kool).

The undisputed evidence proves that Respondents each concluded that
they needed to market their products to minors in order to remain competitive
in the marketplace. Respondents’ market research showed that consumers
were unlikely to begin smoking after they became adults, and that those who
began smoking as minors were notoriously brand loyal. As a result each ofthe
Respondents independently realized that only by intentionally targeting
minors to illegally purchase their Youth Brand, through advertising
specifically directed at minors, could they achieve any dramatic market share
gains,

Each of the Tobacco Companies had entered into a voluntary Code of
Advertising Conduct (the “CAC”) with their competitors in which each agreed
not to target minors with their advertising. But the lure of market share gains
and obscene profits proved too strong for Respondents, who each violated the
CAC by creating marketing campaigns intentionally designed to target minors

in order to encourage them to illegally purchase their Youth Brand. The
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remaining cigarette companies that complied with the CAC have either been
driven out of business or taken over by one of the Respondents. Without UCL
enforcement, the next generation of cigarette companies will use the very best
reincarnation of "Joe Camel" to unfairly compete in order to encourage the
next generation of California's children to smoke their Youth Brands. The
cigarette companies that do not target minors will be forced out of business
and the ones that remain will be emboldened.

The Tobacco Companies have offered no defense to the merits of the
California claims. Nor could they. The uncontradicted evidence proves that
Respondents spent billions of dollars to ensure the success of advertising
campaigns that were specifically intended to increase illegal sales of their
respective Youth Brand. Under California's Unfair Competition Law, that is
more than enough to state a claim. Any company that intentionally advertises
to increase sales to consumers who may not legally purchase its products has
engaged in unfair competition and is, therefore, subject to the equitable
remedies provided under the Unfair Competition Law.

The California Legislature enacted the UCL to “permit tribunals to
enjoin on-going wrongful business conduct in whatever context such activity
might occur. Indeed, . . . the section was intentionally framed in its broad,
sweeping language, precisely to enable judicial tribunals to deal with the
innumerable new schemes which the fertility of man's invention would
contrive.” Cel-Tech Communications, Inc. v. Los Angeles Cellular T elephone
Co.,20 Cal. 4th 163, 184 (1999). “[1]t would be impossible to draft in advance
detailed plans and specifications of all acts and conduct to be prohibited, since

unfair or fraudulent business practices may run the gamut of human ingenuity
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and chicanery.” /d. In short, the UCL is an essential weapon in California’s
police power arsenal to combat ingenious schemes that threaten fair and
honest competition in our market place and victimize consumers.

The Tobacco Companies' = defense is that California 's Unfair
Competition Law is preempted by a federal law that prescribes mandatory
health warnings for cigarette packaging and advertising, 15 U.S.C. § 1333,
and preempts similar state regulations, § 1334(b) (Federal Cigarette Labeling
and Advertising Act (“FCLAA™).) Not surprisingly, the Tobacco Companies
can offer no direct evidence that Congress intended such a broad preemption
of state law. Instead, they argue that California courts should infer that
Congress intended to preempt any application of the Unfair Competition Law
that concerns tobacco advertising.

That argument has already been rejected by this Court. In Mangini v.
R.J. Reynolds Tobacco Company, 7 Cal.4th 1057, cert denied 13 U.S. 1016
(1994), this Court held that the precise application of the Unfair Competition
Law to the same conduct presented here is not preempted by federal law.
After reviewing the congressional intent of the FCLAA, this Court held:

No appropriately “narrow” interpretation of section 1334(b)

could conclude, in the face of this evidence, that Congress

nevertheless left states powerless to prohibit advertisements

that target minors and, by targeting minors, encourage, not

discourage, those illegal sales. This evidence of congressional

purpose, the “ultimate touchstone” of preemption analysis . . .
shows no intent to preempt the cause of action at issue here.

7 Cal.4th at 1071."

Mangini's holding i1s a complete answer to the Tobacco Companies'

' All emphasis has been added and internal citations and quotation
marks omitted unless otherwise noted.
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preemption defense. And, since Mangini, no published decision by any Court
has even suggested that this Court should reevaluate this Court's holding or its
reasoning. Indeed, the Fourth District's decision in this case is the only
published decision in any jurisdiction that has criticized this Court's Mangini
decision, and that decision was depublished by this Court.

The lower court found that the United States Supreme Court's decision
in Lorillard Tobacco Co. v. Reilly, 533 U.S. 525 (2001) could not be
"reconciled” with this Court's controlling decision in Mangini. Reilly,
however, dealt with a state regulation that was intended to directly regulate all
cigarette advertisements in order to reduce smoking. The Reilly Court did not
even address the issue presented in Mangini and here, much less overrule
Mangini.

The court below also incorrectly held that cigarette advertising that
intentionally targeted children cannot even be prosecuted under state criminal
laws, unless it could be proved that the advertisements “imminently incited”
unlawful conduct within the meaning of Brandenburg v. Ohio, 395 U.S. 444
(1969), a First Amendment case addressing expressive speech urging
unlawful acts. Brandenburg's test for expressive speech, however, is not
relevant to the Tobacco Companies' preemption defense. See Reilly, 533 U.S.
at 554 (applying Central Hudson test to evaluate state's direct regulation of
cigarette advertising). The Tobacco Companies’ commercial advertising
intended to encourage minors to illegally purchase cigarettes is not protected
by the First Amendment because it “relates to illegal activity” Central Hudson
Gas & Electric Corp. v. Public Serv. Commission, 447 U.S. 557, 563-64
(1980).

a4
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In sum, the lower courts were required to apply this Court's controlling
decision in Mangini. In the process, the lower courts would have protected the
California Legislature's decision that companies may not target the very
consumers who may not legally purchase their products. This action should
be remanded, with instructions to review the Appellants' claims fully in the

trial court in light of this Court's decision.

. PARTIES
Appellants are a certified class defined as “all persons who as
California resident minors (under 18 years of age) smoked one or more
cigarettes in California between April 2, 1994 and December 31, 1999
(“Class Period”). Respondents are Philip Morris USA Incorporated, R.J.
Reynolds Tobacco Company, Lorillard Tobacco Company and Brown and

Williamsen Tobacco Corporation (“Tobacco Companies™).

III. CASE STATUS
On February 16, 2005, this Honorable Court unanimously granted
review of the decision of the Fourth Appellate District, Division One, In Re
Tobacco Cases I1, JCCP 4042, Civil Appeal Case No. DO41356. Review was
granted after the appellate court affirmed the summary judgment of the trial

court in favor of Respondents.
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IV. ISSUE FOR REVIEW
Does the Federal Cigarette Labeling and Advertising Act (15U.S.C. §§
1331 et seq.) preempt claims under the California Unfair Competition Laws
(Bus. & Prof. Code §§ 17200 et seq.) for advertising that intentionally targeted

minors to illegally purchase cigarettes?

V. STANDARD OF REVIEW

All of the issues in this case are subject to de novo review. Because the
Tobacco Companies' preemption defense is an issue of law requiring the courts
to determine legislative intent, the defense is reviewed de novo. Peatros v.
Bank of America, 22 Cal. 4th 147, 176 (2000); Spielholzv. Superior Court 86
Cal.App.4th 1366, 1371 (2001).

Because this appeal follows summary judgment, this Court conducts an
independent review of the moving and opposition papers and applies the same
standards as the trial court to determine whether the motion was properly

granted. Aquino v. Asiana Airlines 105 Cal. App. 4th 1272, 1277 (2003).

V1. SUMMARY OF ARGUMENT

A.  CONGRESS DID NOT INTEND TO ALLOW THE TOBACCO
COMPANIES TO UNFAIRLY COMPETE BY
INTENTIONALLY ENCOURAGING MINORS TO ILLEGALLY
PURCHASE THEIR PRODUCTS

As the United States Supreme Court stated in Cipollone, whether a state

law claim is preempted by FCLAA depends upon “a fair understanding of
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Congressional purpose.” 505 U.S. 504. The legislative history indicates that
Congress enacted FCLAA to “avoid the chaos created by a multiplicity of
regulations”, while leaving untouched the States’ police powers to combat
illegal sales and similar conduct. The Senate Report states that FCCLA is not
intended to affect state authority over sales to minors, taxation, indoor
smoking, or “similar police regulations.” S. Rep. No. 566, 91* Cong., 2d
Sess. (1969), reprinted in 1970 U.S.C.C.A.N. 2652, 2663. As Mangini
correctly held, “No appropriately ‘narrow’ interpretation of section 1334(b)
could conclude, in the face of this evidence, that Congress nevertheless left
states powerless to prohibit advertisements that target minors and, by targeting
minors, that encourage, not discourage, those illegal sales.” 7 Cal. 4™ at 1072.

Atbottom, Appellants’ Unfair Competition Law claims that arise from
advertising and promotion are not preempted by FCLAA because such claims
are predicated not on a duty “based on smoking and health” but rather on the
duty not to cheat to compete by intentionally encouraging others to violate the
law. The phrase “based on smoking and health”does not encompass the more
general duty not to unfairly generate illegal sales and gain market share by
intentionally encouraging others to violate the law. Cipollone teaches that

where a state is enforcing such a predicate legal duty, there is no FCLAA

preemption,

1. UCL Enforcement Is The Type Of State Police Power Of
Local Concern That Congress Never Intended To Preempt

The Unfair Competition Law is a law of general application that is

directed at all businesses doing business in California. The law is applied
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here only to Respondents’ acts of unfairly competing by illegally targeting
minors to break the law and is not being applied to their lawful business
practices. The UCL provides no impediment to the ability of any cigarette
company to target and reach its adult audience.

Clearly, since the execution of the Master Settlement Agreement
(“MSA”), the Respondents have proven that they are able to fairly compete
andreach their adult audience without intentionally targeting minors to smoke.
Therefore, in accordance with Congressional intent, there is no reason to
preempt imposition of liability on Respondents for unfairly competing by

intentionally targeting minors to violate the law in order to gain market share.

2. There Is No Danger Here Of Creating A Diverse,
Nonuniform And Confusing Cigarette Labeling Regulation

There is absolutely no danger in this case of creating a diverse,
nonuniform and confusing cigarette labeling and advertising regulation with
respect to any relationship between smoking and health, The standard in this
case is the same as in Mangini : do not seek to unfairly gain market share
by intentionally targeting minors to violate the law. To conclude that this
is not a confusing standard, one need only to look to the MSA wherein
Respondents agreed that “no Participating Manufacturer may take any action,

directly or indirectly, to target Youth within any Settlement State [including

? The other cigarette companies that did not unfairly compete were
driven out of business. American Tobacco was bought out by British
Tobacco. Ligett is virtually out of business, and Brown & Williamson,
after refusing to use the cartoon character “Willy the Penguin” to advertise
Kools, was taken over by R. J. Reynolds. (AA000763-5).
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California] in advertising, promotion or marketing of Tobacco Products....”
This language was held to be sufficiently clear and concise to be enforceable

in People v. R.J. Reynolds Tobacco Co., 116 Cal. App. 4th 1253 (2004).

3. The FTC and MSA Are Not Exclusive Remedies

Respondents also assert that (1) FCLAA preempts the claims in this
case because Congress intended for the public to be protected exclusively by
the Federal Trade Commission (FTC) and (2) the MSA also sufficiently
protects the public. Answer to Petition for Review at 2, 27-28. These
assertions should be given short shrift. This Court in Mangini, the Federal
District Court in U.S. v. Philip Morris, 263 F.Supp.2d 72, 80 (D.D.C. 2003),
and the Attorney General have all rejected these arguments. In fact, the
Attorney General specifically stated in his letter of December 29, 2004 to this
Court, on page 1, that neither the MSA nor the FTC provides sufficient
protection of the public from “tobacco advertising and marketing that is
false and/or misleading or that is designed to induce children to smoke.”
As Judge Kessler held in U.S. v. Philip Morris, supra, 263 F.Supp.2d at 80,
because claims based on advertisements intentionally targeting minors to
illegally smoke are not preempted under FCLAA, there is no exclusive FTC

jurisdiction over such claims.

4. The Exception to FCLAA Preemption Articulated In Reilly
Is Not Limited To Crimes

To further their claim of federal preemption, Respondents incorrectly

argued that the United States Supreme Court in Lorillard Tobacco Co. v.

9
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Reilly, 533 U.S. 525 (2001) addressed essentially the same factual situation
that this Court faced in Mangini and is now facing here. Using this incorrect
premise as their point of departure, Respondents assert that “the Reilly court
specifically articulated only a narrow [crimes-only] exception to FCLAA’s
preemption for ‘common inchoate offenses that attach to criminal conduct,
such as solicitation, conspiracy and attempt.”” Answer to Petition at 7. This
clever but misleading assertion, adopted by the courts below, is erroneous for
several reasons,

First, the underlying facts in Reilly are entirely unlike the facts in the
present case. In Reilly, the Massachusetts Attorney General stipulated that the
regulation in that case prohibited “truthful non-misleading speech about lawful
activity” because it applied to advertisements lawfully targeting adults. 533
U.S. at 573-574. In this case, as in Mangini, there is no such stipulation and
the facts are limited to Respondents’ conduct of intentionally targeting minors
to illegally smoke.

Second, Respondents ignore the unambiguous statement in Reilly that
criminal conduct is not the only exception to FCLAA preemption:

Although the FCLAA prevents States and localities from

imposing special requirements or prohibitions ‘based on

smoking and health” ‘with respect to the advertising or
promotion’ of cigarettes, that langunage still leaves significant
power in the hands of States to impose generally applicable
zoning regulations and to regulate conduct.

533 U.S. at 551.
Third, Cipollone specifically held that common law claims for

fraudulent and deceptive advertising were not preempted and did not limit

such non-preempted claims to crimes only, 505 U.S. at 529.
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B. THIS COURT’S DECISION IN MANGINI 1S CORRECT AND
CONTROLS HERE

The Court of Appeals and the Tobacco Companies address Reilly and
Mangini as if the facts and the law at issue were the same in both cases. By
rejecting this sophistry, this Court can easily reconcile Reilly with its decision
in Mangini.

First, there can be no dispute that in Reilly the concerns about youth
smoking were used by Massachusetts as an excuse to implement a blanket ban
on lawful cigarette advertising without regard to whether the tobacco
companies were competing unfairly. Mangini, however, did not use concemns
about youth exposure to cigarette advertising as a reason to ban lawful
advertising.  Rather, Mangini arose from Respondents’ violation of
California’s public policy against gaining an unfair commercial advantage
over competitors by encouraging children to violate the law. This predicate
legal duty is not a requirement or prohibition “based on smoking and health
imposed under state law with respect to advertising and promotion”, but rather
arequirement of fair business practices and a prohibition against cheating the
competition out of market share through unfair business practices.’

Second, Reilly in no way undermines Mangini's holding that merely

because the particular form of unfair competition under the UCL is related to

* As this Court held in Cel-Tech Communications, 20 Cal.4th at 184,
any person may sue under the unfair prong of the UCL based on any
business conduct that “otherwise significantly harms or threatens
competition.” Herr v. Nestle U.S.A., Inc., 109 Cal. App. 4th 779, 790
(2003) reaffirmed that standing for such claims is not limited to
competitors, but may also be brought by the injured victims of such
practices.

i1
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Penal Code Section 308's prohibition of child smoking, the illegal conduct is

not “based on smoking and health” within the meaning of FCLAA's

preemption provision.

C. THE BRANDENBURG “IMMINENT INCITEMENT” TEST
DOES NOT APPLY TO COMMERCIAL SPEECH THAT IS
RELATED TO ILLEGAL ACTIVITY
The lower court’s application of the “imminent incitement” test set

forth in Brandenburg v. Ohio, 395 U.S. 444 (1969) to Respondents’

commercial speech in this case is inconsistent with Central Hudson. The
misapplication, if not corrected, would swallow up any exception to FCLAA
preemption concerning advertising because, as a practical matter, commercial
advertising never “imminently incites” the commission of crimes. To accept
this standard would effectively eliminate the first “related to illegal activity”
prong of Central Hudson and require all commercial speech to satisfy the

Brandenburg incitement test to be actionable.

Commercial speech “related to illegal activity”is not protected by the

First Amendment. Central Hudson Gas & Electric Corp. v. Public Serv.

Commission, 447 U.S. 557 (1980). Reilly applied the Central Hudson test to

evaluate a state's direct regulation of cigarette advertising. 533 U.S. at 559.

This Court recently recognized Central Hudson'’s “related to illegal activity”

test as governing commercial speech in Kasky v. Nike Inc., 27 Cal. 4th 939,

952 (2002). Respondents’ conduct of intentionally encouraging illegal

purchases of their Youth Brands by minors is “related to illegal activity” and

therefore enjoys no First Amendment protection.

Appellants, like the plaintiffs in Mangini, do not seek a blanket ban on
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Respondents’ advertisements or seek to limit their lawful advertising. Rather
Appellants seck to have Respondents held liable under the UCL based upon
hard evidence of specific intent proving that, during the Class Period,
Respondents sought to unfairly gain market share and put their competitors out
of business by encouraging minors to break the law. Therefore, there can be
no question that the advertising here at issue enjoys no First Amendment
protection because the advertisements “relate to illegal activity” under the first
prong of Central Hudson. Accordingly, the lower court’s ruling that this case
is preempted by FCLAA because Respondents’ advertising intentionally
encouraging minors to unlawfully smoke cigarettes is governed by the
Brandenburg imminent incitement test cannot be reconciled with Central
Hudson and Kasky.

The harm inflicted by the decision below, if affirmed, would not be
limited to tobacco advertising, but would erode the important distinctions
between “core” speech and commercial speech, and would hamstring
California’s ability under the UCL to combat any unlawful, deceptive and

unfair commercial speech.

VII. STATEMENT OF FACTS
The Court of Appeal summarized Appellants’ core claims as follows:

To prevent a precipitous decline in cigarette sales resulting from
smoking-related deaths, defendants make children and teenagers
the main target of “deceptive acts, including unfair and
deceptive marketing programs and advertising.” As a result,
over 3,000 children begin smoking everyday. Eighty-two
gercent of adults who have ever smoked had their first cigarette

efore age 18, and more than half became regular smokers
before that age. Tobacco use by minors continues to increase.
Defendants have intentionally promoted youth cigarette
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